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TERMS OF REFERENCE

On 16 November 2005, the Sentencing Council received terms of
reference from the Attorney General inter alia in the following terms:

Pursuant to section 100J(1)(d) of the Crimes (Sentencing
Procedure) Act 1999 | refer the following issues to the
Sentencing Council for consideration and report:

(a) Fines
(i)  The effectiveness of fines as a sentencing option;

(ii) Consequences for those who do not pay fines,
paying particular regard to increases in
imprisonment for offences against sections 25 and
25A of the Road Transport (Driver Licensing) Act
1998.
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EXECUTIVE SUMMARY

The Sentencing Council provides this Interim Report in relation to its
reference concerning the use of fines and their consequences. By
reason of the common issues that arise, particularly in the
enforcement context, the Report deals both with court imposed fines
and penalties incurred following the issue of a penalty notice (which
expression is to be taken here as including Criminal Infringement
Notices (CINS).

The Council has dealt with the matter by way of an Interim Report as
sufficient problems have been detected that would justify further
consideration being given to the topic, both by it and at an
intergovernmental level. They are sufficient to make any further
extension of the penalty notice system undesirable until the identified
deficiencies are considered, at a policy level, and addressed.

By way of executive summary, the Report deals with the following
matters which emerged from its extensive literature review, some 50
consultations, an analysis of some 56 submissions, and a survey of
magistrates.

Fines in the Local Court

The Council accepts that the court imposition of fines is an
appropriate sentencing option for the majority of minor offences and
does not suggest that their use be curtailed, however it has identified
a number of problems in relation to the practices and procedures
concerning their imposition and enforcement, including the following:

e The limited availability of alternative sentencing sanctions
which would be more meaningful for impecunious, vulnerable
and disadvantaged offenders, Aboriginal offenders and young
offenders, for whom fines can have disproportionately harsh
consequences or lead to secondary offending, particularly,
acquisitive crime directed towards obtaining the means to meet
the fine, as well as deeper contact with the criminal justice
system;

e The practical difficulties for magistrates in taking into account
the means and capacity of the offender to pay a fine and the
impact of that fine upon the offender’s dependants, when
guantifying the fine, having regard to the paucity of information
available and the fact that a significant number of offenders are
fined in their absence;

¢ The inability of magistrates to grant an extension to pay a fine
beyond 28 days or to approve a scheme for payment by
instalments;
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e The requirement for the provision of complex financial
information where time to pay is sought from court registrars;

e The absence of any consistent system for the provision of
meaningful advice or assistance to fine recipients (particularly
disadvantaged offenders from the Aboriginal community, the
homeless, and those with intellectual and mental disabilities), in
relation to their obligations and entitlements concerning the
payment of the fine, and the imposition of court costs and victim
compensation levies;

e The lack of the capacity in the courts to accept periodic
payments or direct debits;

e The substantial default and low recovery rate of fines,
attributable in part to their inappropriate imposition on certain
classes of offenders, and in part to poor collection of current
contact information, with consequent disproportionate
enforcement expenses;

e The problems associated with the enforcement process noted in
Part Four: The State Debt Recovery Office; and

e The mandatory disqualification provisions and the automatic
imposition of Habitual Traffic Offender Declarations which have
led to ‘crushing’ periods of disqualification, particularly for
young people without qualifications for whom the lack of a
licence significantly impacts on their chances of employment,
and arguably contains little incentive to refrain from driving —
examined in Part Five: Licence Sanctions and Secondary
Offending.

Penalty Notices

The Sentencing Council similarly accepts that the use of penalty
notices is, for the most part, a cost effective, prompt and appropriate
means of providing a sanction and of creating a deterrent for a wide
range of regulatory and minor offences that do not merit the
acquisition of a criminal record, or require more than the payment of a
pecuniary penalty.

However it is a system which several studies, and our own
overlapping research, show has some significant problems that need to
be addressed, both in the use of such notices and their enforcement.

The Council considers that attention should be given to these
deficiencies before there is any further extension of the system,
including the NSW Police trial of CINS.
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It is also of the view that if the legislation is amended to deem that
matters dealt with by way of a penalty notice should have the status
of a conviction, an amendment which it considers wholly undesirable
and possibly unconstitutional, then there should be a review power to
exclude that consequence, where it would be unjust for a conviction to
be recorded, or at least that consequence should be confined to a
narrow band of offences, dealt with by way of a CIN.

In no circumstances should the regulatory penalty notices issued by
agencies other than the NSW Police have that consequence. Nor
should any deeming legislation be introduced without a careful review
and establishment of suitable safeguards.

The problems, identified in this Interim Report, include the following:

e The absence of any coherent or consistent cross-government
mechanism for the fixing of the level of the penalties for which
such notices may be used, or of guidelines for their adjustment in
circumstances where there seems to be little in the way of any
rational proportionality between many of the available penalties
and the objective seriousness of the relevant offences;

e The need for a general review of the range and kinds of offences
(currently 17,000 in number arising under approximately 100
legislative instruments) for which the penalty notice system is
appropriate, and for the establishment of guidelines for their
addition or removal from the system;

e The reduction in judicial and public scrutiny over the relevant
issuing agencies, with the potential for the development of
discriminatory, unfair and negligent or corrupt practices,
particularly where net widening is occurring;

e The absence of a discretion available to issuing agencies, for the
issue of a caution or a warning, or option for referral to a
diversionary program or to performance of community service, in
place of a penalty notice, as well as the absence of any power in
such agencies to agree to payment of the penalty by instalments;

e The need for additional training for staff of relevant issuing
agencies in accommodating the special problems of marginalised
sections of the community (such as impecunious offenders, the
homeless, members of the Aboriginal community, the young,
those with mental or intellectual disabilities, illnesses or
disease) who are the most likely recipients of penalty notices, as
well as those from remote communities;
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e The risk that innocent recipients of penalties will simply pay the
penalty rather than incur the cost and inconvenience of
contesting the matter in court;

e The strict liability nature of most offences and fixed penalties,
which do not permit of any allowance for the objective
seriousness of the offence, or the personal circumstances of the
offender, including their capacity to pay, and which potentially
permit their discriminatory issue for trivial offences;

e The absence of a procedure for internal review by issuing
agencies where the penalty is contested or special circumstances
are demonstrated; and

e The problems associated with enforcement mentioned in the
SDRO section below.

The State Debt Recovery Office

The Council recognises the value of the existence of a single central
agency which is tasked with the collection of fines and penalties, and
which is responsible for the collection of a significant amount of money
for the State that would not otherwise be recovered.

It accepts that the existence of such an agency, and the power to
impose or require the imposition of sanctions on defaulters, is an
effective and justifiable means of collecting fines and penalties,
particularly from recidivists and recalcitrant offenders who have the
capacity to pay the debt, but who refuse or neglect to do so.

The Council also notes that the SDRO has introduced a number of
changes and has other measures in train that will improve the system,
such as the introduction of a Direct Debit system (Centrepay), and
procedures that should require less formality in applying for time to
pay arrangements than those which have been used.

Nevertheless, the submissions and consultations have identified a
number of areas where the SDRO appears to have adopted procedures
for which there is no statutory basis, as well as some other problems.
Improvements could be made for the benefit of the system as a whole,
and in the interests of offenders, particularly those from the
disadvantaged and marginalised sections of the community.

The problems include:

e The absence of a sufficient or comprehensive procedure for any
administrative review of SDRO decisions;

e The fact that some of the current procedures of the SDRO, for
example, its willingness to consider appeals in relation to
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Xii

penalty notices upon leniency grounds, do not appear to have a
legislative basis;

The limited information available to most offenders concerning
their entitlements or the consequences of default, and the
absence of published guidelines as to the enforcement process;

The absence of any user-friendly system for direct contact with
the SDRO by those having problems in payment, or with the
enforcement action, whereby they could be provided with
appropriate advice and assistance.

The Council notes that phone contact has been productive of
inconsistent results and dissatisfaction, and that many offenders
are illiterate or unable to obtain internet access, or have limited
education and experience in dealing with government agencies.
As a consequence, fines, penalties and enforcement action taken
against them are likely to be overlooked or ignored as too
difficult to confront;

The existence of hardship resulting from the imposition of
sanctions as part of an automatic progression following default.
This can have escalating and counter-productive effects for
marginalised members in the community, as well as for those in
remote or regional communities lacking public transport, and for
young offenders, particularly in circumstances where provision
exists for the reinstatement of written off debts, in the event of
there being any reoffending even for a trivial offence;

The limited flexibility of the enforcement system in providing
alternative forms of sanction, or relief from those sanctions,
subject to appropriate conditions that could assist in their
rehabilitation and satisfaction of their SDRO debt;

The costs and time expended in attempts to recover irrecoverable
debts, which could be avoided if there was more flexibility in the
system and an earlier capacity to have such debts written off;

A general lack of published information, accessible in a user
friendly way, as to the enforcement procedures, and as to the
entitlement of offenders to obtain relief from the debt, or a
relaxation of the sanctions.
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Licence Sanctions and Secondary Offending

The Council is further concerned at a number of issues which span
both court and agency practice, including:

e The excessive or indiscriminate use of licence or vehicle or RTA
business sanctions, with the adverse consequences attaching
thereto (including a reduction in many cases of the offenders’
ability to pay the fine or penalty) particularly where used in
relation to debts arising by reason of fines or penalties for non-
driving offences, and where they effectively constitute a double
penalty that is not directed to the improvement of road safety;
and

e The absence of any differentiation between suspension or
cancellation of a licence by way of a sanction for the non-
payment of a fine or debt, and that which results from the
commission of a serious driving offence, particularly in
circumstances where the offender is subsequently charged with
driving while suspended or unlicensed.

General

The Council also notes with concern the absence of reliable and
consistent statistics on the part of the Local Court, SDRO and other
agencies as to:

- the imposition of fines and penalties;

- the respective default rate;

- offender profiles;

- the reasons for default;

- the impact of the enforcement procedures; and
- their deterrent value,

such that it is difficult to evaluate the net widening effect of any
increase in the range of offences for which fines and penalties are
available, or the extent to which they may be unfairly or
inappropriately imposed.

Options for Reform

The Report identifies a number of potential reform options, including
the following:
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A: The Local Court

a) Alternate sentencing options for those within marginalised groupings of society
These would involve the use of alternative sentencing options to fines
for vulnerable offenders in appropriate instances, particularly where
they may have been convicted of a relatively minor offence arising
from an underlying unresolved issue, or where they have accumulated
a large number of fines or penalties, to the point where they have no
realistic chance of satisfying the resulting debt.

They could include:

e dealing with intellectually disabled and mentally ill offenders
under sections 32 or 33 of the Mental Health (Criminal
Procedure) Act 1990, permitting the making of a treatment
order that could address the underlying offending issues in lieu
of the repeated imposition of fines, which are only likely to
exacerbate their problems;

o dealing with offenders with an underlying drug related issue
through programs such as the Magistrates Early Referral into
Treatment (MERIT);

e dealing with young offenders by referral to the Youth Drug and
Alcohol Court or to Youth Conferencing;

e imposing Bonds with conditions for participation in programs
such as Driver Education Programs;

e using a Fine Option Order (FOO), allowing magistrates the
option of imposing a community-service type sanction on
impecunious or other suitable offenders; and

e using Circle Sentencing.

b) Improvements to the system for fine payment including applications for time to
pay

This would involve the adoption, and consistent use, of the following
procedures:

e Magistrates to be encouraged to take positive steps to take an
offender’'s means into account, as well as the impact of the fine
on any dependents, when determining a sentence, and to be
given the power to approve of time to pay arrangements;

e Collection and enforcement to revert immediately to the SDRO
after the court (either the magistrate or registrar) has
determined a time to pay application, or if no such application is
made, as soon as the time for payment fixed by the sentencing
order has passed without payment;
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¢ Reference to financial counselling to be encouraged,;

e The requirements concerning proof of means to be relaxed, for
example, by approving time to pay arrangements automatically
on production of Centrelink or Health Care card, in place of the
current complex procedures requiring detailed proof supported
by a statutory declaration.

B: Penalty Notices

a) A review of all offences (some 17,000 in number, arising under approximately 100
Acts) where a penalty notice can be issued

Such a review would involve a comprehensive examination of their
continued appropriateness for disposition by way of a penalty notice
and would analyse and rationalise the current penalty amounts in
light of the relative seriousness of each offence, their prevalence and
any deterrent value attaching;

b) The conduct of a review for the fixing of penalties

Such a review would involve developing guidelines under the lead of
the Attorney General (although involving cross-government input) so
as to establish a uniform and transparent method for the fixing of
penalty amounts and for their adjustment.

¢) The development of guidelines and training for the issue of a penalty notice and
for alternative responses

Such guidelines could be developed for each agency as to their use of
penalty notice, and of alternatives such as cautions, voluntary
community service or diversion into appropriate programs designed to
modify offending behaviour, that could be supplemented by training of
officers of issuing agencies in their use.

d) Provision for greater flexibility in time to pay applications
This would involve conferring a clear legislative authority in the
issuing agency, and in the SDRO (when the penalty notice is first
referred to it) to approve of time to pay arrangements rather than
deferring it to the enforcement stage, as well as a power to accept
payment by instalments, including by direct debit.

e) Developing clear guidelines

These would identify what constitutes financial hardship and what
factors the issuing agency or SDRO should take into consideration
when assessing a time to pay application, the substance of which
should be made publicly available.

f) Internal Review

This would involve establishing a system whereby issuing agencies
could conduct an internal review of penalty notices where the
recipient asserts that the penalty was issued contrary to law, or that
there was a mistake as to identity, or that special circumstances exist.
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C: The State Debt Recovery Office

a) Better access to the SDRO and improved supply of information

This would involve establishing a more proactive physical presence of
the SDRO (particularly in prisons and rural areas) through
Government Access Centres or similar facilities. It would also require
the publication and supply to those whose debts are referred to the
SDRO, of information in Plain English advising of:

o their entitlements to seek relief in relation to penalty notices,
and

e in relation to their rights during the enforcement process, for
example, concerning the waiver or annulment of enforcement
orders, time to pay and debt write offs.

b) Time to Pay

This would involve providing for greater flexibility and less formality
in time to pay applications, for staff training in their equitable and
consistent processing, and for the introduction of payment by
instalments, including direct debit (for example via Centrepay).

c) Flexibility in sanctions

This would involve encouraging greater flexibility in the use of
sanctions, including altering the sequence of their application, where
appropriate, and providing for modified licences and motor vehicle
sanctions that would allow some limited use and early restoration,
upon conditions for example, involving part payment and /or entry
into suitable programs.

d) Debt write off

This would involve improving the procedures for the writing off of
obviously unrecoverable debts at an early stage, thereby avoiding the
harsh consequences of the sanctions that can apply inequitably to the
impecunious and marginalised sections of the community.

e) Leniency appeals

This would involve providing a legislative basis for the current
informal practice whereby the SDRO is prepared to consider
complaints or “appeals”, concerning the issue of penalty notices, prior
to inception of the enforcement process;

f) Prisoners

This would involve adopting means whereby prisoners, particularly
those with mental or intellectual disabilities, could be given particular
consideration at the time of reception and pre-release, for the potential
write off of their debts and / or for the pro rata reduction of their debts
by deductions from their prison wages.
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g) Administrative review

This would involve the establishment of an SDRO Review Board in
place of the Hardship Review Board, with a broader representation
than the existing Board, with an extended jurisdiction permitting it to
review all administrative decisions made by the SDRO in relation to
the enforcement process.

D: Licence Sanctions and Secondary Offending

Reconsideration of mandatory licence disqualification and Habitual Traffic Offender
Declarations
This would involve:

¢ Reconsidering the mandatory penalties, and allowing for a
differentiation between cases involving secondary offences of
driving while suspended or disqualified, where the suspension or
disqualification resulted from a fine default sanction, and those
where the suspension or disqualification arose by reason of an
earlier serious driving offence;

e Dispensing with the automatic imposition of Habitual Traffic
Offender Declarations, or if they are to be retained, requiring
that a separate application be brought before the court
requesting that such a declaration be imposed, in lieu of the
current default option; and

¢ Removing the offence of drive while cancelled or disqualified due
to fine or penalty default from the category of offences which
give rise to a Habitual Traffic Offender Declaration.
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The Effectiveness of Fines as a Sentencing Option

PART 1: INTRODUCTION AND OVERVIEW
TERMS OF REFERENCE

1.1 On 16 November 2005, the Sentencing Council received terms of
reference from the Attorney General, directing the Council to consider
and report on the effectiveness of fines as a sentencing option.

1.2 The Council was specifically requested to examine the
consequences for those who do not pay fines, paying particular regard
to increases in imprisonment for offences against sections 25 and 25A
of the Road Transport (Driver Licensing) Act 1998.

SCOPE OF TERMS

1.3 The terms of reference specify that the Council is to consider fines
as a sentencing option.

1.4 Accordingly, the Council originally limited its investigations to the
true sentencing issues related to court imposed fines, excluding
consideration of the imposition of penalty notices or ‘on the spot fines’,
imposed for offences such as illegal parking, speeding, driving through
a red light, catching public transport without a ticket, having a dog
that is not under effective control, or not voting in a government
election.

1.5 In confining its project in such a way, the Council noted the
number of related projects within the Attorney General’s Department
specifically focusing on penalty notices. For example:

e The Crime Prevention Division (CPD) is considering some of the
administrative aspects of penalty notices. CPD has two quite
specific projects on foot: Lismore Driver Education Program,
which aims to address a number of barriers to Aboriginal people
obtaining driver's licences including disqualification due to
unpaid fines; and Offence Targeting Project in Dubbo — which is
being trialed to reduce driving licence offences committed by
adult Aboriginal people in Dubbo;

e The Legislation and Policy Division (LPD) has examined aspects
relating to penalty notices, fines and their enforcement,
primarily focusing on improving payment options and methods
of paying fines and penalty notices as their first priority; and

e The Criminal Law Review Division (CLRD) has a project on foot
considering the potential for the expansion of penalty notices.

2 | NSW Sentencing Council



The Effectiveness of Fines as a Sentencing Option

1.6 In August 2006, following discussions with the Attorney General
and by reason of the common issues that arise, the Council agreed to
widen its terms to include the imposition and judicial review of
penalty notices.

1.7 In due course the Council will examine the imposition of fines and
penalties in relation to environmental and occupational health and
safety issues. This will be the subject of separate papers, produced as
part of the Fines Reference.

METHODOLOGY

1.8 The Council commenced work on this reference by conducting an
assessment of the fines regime in all Australian jurisdictions, and
reviewing the national and international literature on fines. An
annotated bibliography of approximately 300 references will be
included as an Appendix in the Council’'s Final Report.

1.9 The Council invited submissions from government and community
agencies. Fifty-six (56) submissions were received, 12 of which
addressed purely environmental, occupational health and safety or
corporate crime matters. As previously indicated, these submissions
will inform the Council’s Final Report on Fines. A list of submissions
received is at Appendix B.

1.10 The Council also engaged in extensive consultation, undertaking
50 face to face meetings, featuring approximately 150 participants.
Four regional communities (Lismore, Kempsey, Dubbo and Broken
Hill) were visited.

1.11 Several meetings with key agencies, such as the State Debt
Recovery Office (SDRO), the Roads and Traffic Authority (RTA) and
the Department of Corrective Services (DCS) were conducted.

1.12 Interviews with staff and prisoners were conducted in six
correctional centres: the Metropolitan Reception and Remand Centre
(MRRC); and Dilwynnia; John Moroney; Broken Hill; Silverwater and
the Mid North Coast correctional centres.

1.13 The consultations undertaken are listed at Appendix C and copies
of the questionnaires used to facilitate discussion at the various
consultations are at Appendix D.

1.14 In order to gauge judicial views and assess current practices in
the imposition of fines, a survey was distributed to Local Court
Magistrates at the Judicial Commission’s 2006 Annual Magistrates
Conference. The return rate exceeded 60 percent.
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1.15 The NSW Sentencing Council developed the questions; the
Judicial Commission is providing assistance with data coding and
analysis.

1.16 A preliminary analysis (conducted by the Council) of a quarter of
the responses received has been incorporated into the Council's
Interim Report. A copy of the questionnaire is at Appendix E.

REASONS FOR AN INTERIM REPORT

1.17 A number of significant reports and major submissions have
identified the need for an overall review and revision of a number of
aspects of the current fines and penalties regime. These suggestions
have financial and other implications that extend beyond the justice
system. Given the different sector interests, there is a need for cross-
government consideration of the problems and possible options for
reform.

1.18 Where possible, the Council has met with the agencies most
directly affected to discuss relevant issues with them. It is believed
that the proposals identified in this report would benefit from further
and more detailed consideration before the issue of a Final Report,
which would also deal with the issues arising in relation to the use of
penalties or fines for environmental and occupational health and
safety offences.

1.19 The Council’'s Interim Report is intended to initiate further
consideration, consultation and examination of the issues in advance
of a Final Report.

GENERAL CONCERNS IDENTIFIED BY SOME OF THE MAJOR
STUDIES AND ORGANISATIONS

1.20 A number of weaknesses in the current system for fines and
penalty imposition and enforcement have been identified in the course
of the Council’'s work on the Fines reference.

1.21 They include:

e the lack of discretion when a penalty is imposed pursuant to a
penalty notice;

e the absence of any consistent or coherent basis for fixing or
adjusting penalties;

e the inability of the courts or penalty issuing agencies
adequately to reflect an individual offender's financial
circumstances when imposing a fine or penalty respectively;

e the lack of available sentencing alternatives;
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e the absence of any effective system for administrative review in
relation to penalty notices; and

e the cumbersome enforcement system which allows for little
consideration being given to the individual circumstances of
the offender, and which can be an occasion of unnecessary
hardship.

Vulnerable Communities

1.22 It is clear beyond question that current enforcement procedures
applicable to fines and penalties contribute to the difficulties of
vulnerable people, particularly the unemployed, the young, prisoners,
the Aboriginal community and those with intellectual or mental
disability.

1.23 Problems identified include:

e Bureaucratic restrictions on court time to pay arrangements
and the penalty enforcement hierarchy;

e the associated administrative costs imposed in addition to the
original fine;

e procedural delays;
e lack of information at crucial points;

e unnecessarily ‘dense’ forms requiring extensive proof of
financial circumstances; and

e the limited payment methods (such as the inability to direct
debit court-imposed fines or to pay SDRO debts and Court fines
at the same location) which actively discourage early or
sustained debt repayment.

Driver Licence Sanctions

1.24 It is clear that the sanctions for fine default imposed by the Roads
and Traffic Authority (RTA) at the request of the State Debt Recovery
Office (SDRO), such as the imposition of driving licence and vehicle
registration sanctions, can cause undue hardship and have serious
adverse consequences for particular sections of the community.

Secondary Offending

1.25 The most troubling consequence arising from the imposition of
driver sanctions for fine default is the advent of secondary offending
consequent upon the sanction, generally for drive while suspended
and drive while disqualified offences.

1.26 The Council was consistently told that people are being convicted
for driving offences attributable to licence sanctions imposed for fine
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and penalty default, and that the sanctions interfere with
employment, particularly in rural areas where there is a need to drive
to hold down a job (unless they are ignored with the risk of secondary
offending). This is a source of grave concern.

1.27 Particularly is that so in circumstances where many of the fines
or penalties are imposed for offences not involving the use of a motor
vehicle, and where the reason for imposing the sanctions is not
associated with the primary purpose of ensuring road safety.
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The Effectiveness of Fines as a Sentencing Option

PART 2:  COURT-IMPOSED FINES

The Use of Court-Imposed Fines

Local Courts

2.1 The use of fines has declined in NSW Local Courts over the last ten
years.! However, the fine remains by far the most common sentencing
option imposed in the Local Court? for both Aboriginal and non-
Aboriginal offenders.® In 2005, a fine was the principal penalty
imposed on approximately one half (49.8 percent) of all local court
offenders, with just over 56,500 fines imposed.*

2.2 Although the use of fines has declined, the monetary amount
imposed in the Local Court has increased in recent years. Most fines
imposed (56.7 percent) are between $200 to $500, with the most
common fine amount being $500 (imposed on 13.8 percent of fined
offenders). The Judicial Commission suggests that this may be
attributable to increases in maximum fine amounts for many offences.
For example, in 1998 the maximum fines for various driving and PCA
offences were increased dramatically, in some cases by as much as 200
and 300 percent.®

NSW Children’s Court

2.3 Fines are considerably less utilised in the Children’s Court. In 2005
a fine was imposed in only 11.3 percent of Childrens Court matters.®
According to the Court, fines are an inadequate deterrent, in instances
where, for example, the parents of an offender pay the fine due to
youth’s inability or unwillingness to pay, whereupon the young person
learns nothing from the sentence.

2.4 The Court is also concerned that a fine may accelerate or add to the
seriousness of an offence — for example, the case where a penalty
notice is imposed (often for an offence not involving a motor vehicle);

1. Keane and Polleti, Common Offences in the Local Court’ (2003) 28
Sentencing Trends and Issues: NSW Judicial Commission.

2. NSW Bureau of Crime Statistics and Research New South Wales Criminal
Courts Statistics 2005.

3.  NSW Bureau of Crime Statistics and Research New South Wales Criminal
Courts Statistics 2005 pg 5. Baker Joanne, ‘The Scope for reducing
indigenous imprisonment rates’ Crime and Justice Bulletin No 55, NSW
Bureau of Crime Statistics and Research, 2001.

4. NSW Bureau of Crime Statistics and Research New South Wales Criminal
Courts Statistics 2005.

5. Common Offences in the Local Court" (2003) 28 Sentencing Trends, Judicial
Commission of NSW.

6. NSW Bureau of Crime Statistics and Research New South Wales Criminal
Court Statistics 2005 at 9. This is down from 15.1 percent of matters in 2004,
according to Senior Children’s Magistrate Judge Mitchell (Submission: 3).
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the offender fails to pay; the offender becomes disentitled to a drivers
licence if he or she holds one, or it is suspended; the offender then
drives regardless and a significant court fine or other significant
sentence is imposed.

Dominant penalty internationally

2.5 The fine dominates as the most commonly imposed penal sanction
in comparable Western jurisdictions such as Scotland,” England and
Wales.8

2.6 As in NSW however, their use is declining, particularly in relation
to indictable offences. This has been attributed to:

o the increased use of ‘fixed penalties’ (eg on-the-spot fines, that
are imposed outside the court system);

e a steady shift towards more ‘up-tariff ' responses to crime; and

e a diminishing confidence in the fine among sentencers by reason
of the growing problems of non-payment and the rising costs of
enforcement.®

Sentencing hierarchy

2.7 Like most other Australian jurisdictions, NSW does not have a
strict sentencing hierarchy, however, legislation and case law provides
guidance on the relative severity of the various sentencing options. As
in most comparable jurisdictions, fines fall toward the bottom end of
the sentencing regime.0

2.8 The Australian Law Reform Commission (ALRC)!! has recently
suggested that a “broad hierarchy” of the main sentencing options
could be understood to escalate as follows:

7. The Sentencing Commission for Scotland, Basis on which Fines are Determined,
2006

8. Moore R ‘The use of financial penalties and the amounts imposed: the need for a
new approach’ Criminal Law Review 13-17 2003.

9. Raine & Mackie ‘Financial Penalties: Who Pays, Who Doesn't and Why Not? The
Howard Journal of Criminal Justice Volume 43 Page 518- 538, December 2004

10. In Western Australia a fine is the third “lowest” sentencing option in that state,
following release of the offender without sentence, and a conditional release order
- section 39 Sentencing Act 1995 (WA). In Victoria, a fine is the second ‘lowest’
sentencing option following dismissal, discharge or adjournment - section 5(3)-
(7) Sentencing Act 1991 (VIC). In England, fines are considered to be at the
bottom end of the sentencing hierarchy, as indicated their listing as the first of
the “bottom tier” sentencing options in a recent sentencing review - Halliday
Report: Making Punishments Work: Report of a Review of the Sentencing
Framework for England and Wales, Home Office, 2001 p 41.

11. See ALRC Discussion Paper 70 — Sentencing released 29 November 2005, at
7.127. The ‘broad hierarchy’ was suggested by the Commonwealth DPP in its
submission to the ALRC.
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¢ Non-conviction bond;

e Conviction bond;

¢ Fine;

o Community Service and like orders;
e Suspended sentence;

e Sentence with custody component including Home detention and
Periodic Detention:;

e Full time custody

2.9 It is noted however, that in NSW both the Bureau of Crime
Statistics and Research (BOCSAR) and the NSW Judicial Commission
place the fine below a section 9 conviction bond.

Imposition for certain offences

2.10 Practically speaking, a fine can be imposed for most offences. It is
available where:

e it is specified as a penalty for the offence, including most
summary offences. For example, the fine was an available
penalty for all 20 of the most common offences in the Local Court
in 2002. The top 20 offences accounted for 74.4 percent of all
offences sentenced that year;12

e an indictable offence is dealt with on indictment: a fine of up to
1,000 penalty units may be imposed unless otherwise specified;!3

e a Table 1 offence is dealt with summarily: potentially attracting
a fine of up to 50 penalty units;“ or where

¢ a Table 2 offence is dealt with summarily: potentially attracting a
fine of up to between 20 and 50 penalty units as set out in
legislation.15

Imposition of a fine in conjunction with other penalties

2.11 Fines can also be imposed in conjunction with other penalties
imposed for an offence, including:

12. Judicial Commission of NSW 28 Sentencing Trends: Common Offences in the
Local Court, 2003. The Commission has advised that this figure does not
include most regulatory offences, as this data was not provided to the
Commission until 2003.

13. Section 15(2)

14. Section 267 of the Criminal Procedure Act 1986

15. Section 268 Criminal Procedure Act 1986
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e Full time imprisonment;

e Home detention;

e Periodic detention;

e Community service orders; and

e Good behaviour bonds, (except where a section 10 bond is used);16
so long as the offence is dealt with on indictment.

2.12 The legislation is silent with respect to summary offences, or
indictable matters dealt with summarily, however, section 14 suggests
that for these categories of offence, a fine can be used with sentencing
options other than a section 10 bond.1”

2.13 In some jurisdictions a fine can be imposed without recording a
conviction,® whereas in other jurisdictions a fine is considered to be
essentially a punitive order, and a conviction must first be recorded.1®

Imposition of a fine in conjunction with Section 10 Bonds and Dismissals

2.14 At present, section 14 of the Crimes (Sentencing Procedure) Act
1999 (the Act) provides that a fine cannot be used in conjunction with a
section 10 bond. This is because it would be inconsistent to use section
10 and also impose a penalty that is fundamentally of a punitive
nature. The Act is silent upon whether a fine can be used in
conjunction with a section 10 dismissal, but it could be argued that it
would be inconsistent to dismiss a matter under section 10 and also
impose a fine, which is fundamentally of a punitive nature.

2.15 The NSW CCA considered section 556A of the Crimes Act 1900,
the predecessor of section 10 of the Act, and held that it is
impermissible to impose conditions in a bond of a punitive nature after
a matter has been discharged without a conviction recorded.2 On this
reasoning, it had been assumed that it was not possible to impose a
fine in conjunction with the equivalent of a section 10 dismissal.

2.16 There are some changes between former section 556A and the
new section 10 of the Act. Nothing in section 10 requires the Court to
be satisfied that it is “inexpedient to inflict any punishment (other
than nominal punishment) on the person” before dismissing a matter
under section 10(1)(a). This is in contrast to the former section 556A.

16. Section 14 Crimes (Sentencing Procedure) Act 1999
17. Section 15 Crimes (Sentencing Procedure) Act 1999
18. See for example Victoria and Queensland

19. For example, Tasmania

20. See Rv. Ingrassia (1997) 41 NSWLR 447
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2.17 However, there may be common law and statutory construction
arguments that would suggest that it is still impermissible to impose a
fine with a section 10(1)(a) dismissal:

First, the reasoning in Ingrassia would suggest it is impermissible
to impose punitive measures following the dismissal of a matter.

Secondly, section 10(3) sets forth matters the Court must have
regard to in deciding whether to dismiss a matter under section
10(1)(@) or (b). Once the Court has considered the matters in
section 10(3) and come to the conclusion that it is appropriate to
dismiss the charge, arguably it would be inappropriate to impose
additional orders of a punitive nature.

Thirdly, section 14 of the Act explicitly provides that a fine may be
imposed in addition to a good behaviour bond (other than a section
10 bond). Section 15 explicitly provides that a fine may be imposed
in addition to imprisonment where a matter is being dealt with on
indictment (but the section does not apply to an offence for which
the penalty that may be imposed includes a fine).

The legislation makes explicit that a fine cannot be a condition of a
community service order?! and it would be unlikely that a fine
would be imposed under section 11, because sentencing is being
deferred.

However, a person could be fined when a section 11 matter is
called back for sentencing. This is in contrast to the predecessor of
section 11. Former section 558 of the Crimes Act 1900 explicitly
provided that nothing in the section prevented the imposition of a
fine for the offence, so the court was able to both defer sentence
and also impose a fine.

2.18 The value of one penalty unit is currently $110. The number of
penalty units that apply for any given offence is set by the legislation
creating the offence.

21.

12

Section 90 Crimes (Sentencing Procedure) Act 1999

| NSW Sentencing Council



Part 2: Court Imposed Fines

Fundamental Sentencing Principles and their Application

2.19 Where a fine is to be imposed, general sentencing principles such
as proportionality and consistency are paramount, as in any
sentencing exercise. In essence, the punishment must be proportionate
to the crime;22 and similar matters should be sentenced in a similar
way.23

2.20 In addition to the fundamental sentencing options, there are
legislative and common law constraints in imposing a fine. For
example, the Court must consider the offender's means of paying a
fine.

2.21 There is no statutory limit on the aggregate of fines that a Court
may impose, however, the Court must consider the principles of
proportionality and totality.2*

Proportionality

2.22 Proportionality has been called the golden rule of sentencing.
Essentially, the punishment must be proportionate to the crime.2®
Most fundamentally, the principle of proportionality operates as a
limiting principle. That is, the principle of proportionality places an
upper limit on the sentence that may be imposed.26

2.23 The principle of proportionality can also operate to avoid
sentences that are manifestly lenient. The objective gravity of the
offence must be remembered, and the subjective features of the case
must not be allowed to produce a sentence that fails to reflect the
objective seriousness of the crime.2”

22. See for example R v Geddes (1936) 36 (NSW) SR 554, per Jordan CJ at 556.
See also the seminal High Court case of Veen v. The Queen (no 2) (1988) 164
CLR 465 at 472 per Mason CJ, Brennan, Dawson, Toohey JJ at 486, per
Wilson J at 491, per Deane J, both cited in the Judicial Commission’s
Principles and Practice at Proportionality — Generally.

23. Consistency is interpreted to mean consistency of approach rather than
consistency in outcome, as per the Council’s previous reports.

24. See for example Sgroi (1989) 40 A Crim R 197

25. See for example R v Geddes (1936) 36 (NSW) SR 554, per Jordan CJ at 556.
See also the seminal High Court case of Veen v. The Queen (no 2) (1988) 164
CLR 465 at 472 per Mason CJ, Brennan, Dawson, Toohey JJ at 486, per
Wilson J at 491, per Deane J, both cited in the Judicial Commission’s
Principles and Practice at Proportionality — Generally.

26. See Victorian Sentencing Manual at paragraph 7.2.1

27. See for example R v. Dodd (1991) 57 A Crim R 349 at 354; and R v. Murray
(Unreported) NSWCCA, 29 October 1997 per Barr J, both cited in the
Judicial Commission’s Principles and Practice at Proportionality — Balancing
objective and subjective features.
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Consistency

2.24 Consistency is another fundamental sentencing principle. It
necessitates that similar matters will be sentenced in a similar way.
Consistency is interpreted to mean consistency of approach rather
than consistency in outcome, and has been discussed at some length in
other Sentencing Council reports.28

Parsimony

2.25 In some jurisdictions, the principle of parsimony is also
established as a sentencing concept.2® It requires the selection of the
least severe sentencing option open to a sentencer which achieves the
purposes of punishment in the instant case, and so achieves the
ultimate aim of protecting society. 30

2.26 In NSW, case law has not developed to explicitly acknowledge a
principle of parsimony. However, the fact that proportionality is
fundamentally a limiting principle may have a similar influence.

2.27 In addition, there is a legislative requirement that imprisonment
is only to be imposed once the Court is satisfied that no penalty other
than imprisonment is appropriate.s!

Capacity to pay

2.28 It is well established at common law that a fine should not be
imposed where an offender is unable to pay. In 1989 the NSW CCA
(per Finlay J with Smart and Studdert JJ agreeing) held that:32

“It is trite to say that a court generally should not
impose a fine which the offender does not have the
means to pay, even though these days failure to pay a
fine does not lead to imprisonment but to a civil
execution for its non-payment.”

2.29 If the offender is not able to pay the proposed fine, the Court
should consider adjusting the amount of the fine or consider using an
alternative sentencing option.

28. NSW Sentencing Council How Best to Promote Consistency in Sentencing in
the Local Court, 2004

29. See for example Victorian Sentencing Manual at paragraph 7.7.1

30. See Milne (1982) 4 Cr App R (S) 397; Taylor (1984) 6 Cr App R (S) 394; Fyfe
(1985) 40 SASR 120; Skipper (1992) 64 A Crim R 260 (CCA WA) Bell
9/8/1990 CCA Vic, Crawley (1981) 5 A Crim R 451 (FCA) at 456 — all referred
to in the Victorian Sentencing Manual at 6.3 http://www.justice.vic.gov.au/
emanuals/VSM/default.htm

31. See for example section 5 of the Crimes (Sentencing Procedure) Act 1999

32. Rv.Rahme (1989) 43 ACrim R 81 at 86
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2.30 Legislative constraints requiring the Court to consider an
offender’'s circumstances before imposing a sentence have existed in
NSW since 1985.33 Section 6 Fines Act 1996 requires the Court to take
into account the offender’s financial circumstances before sentencing,
but only where the information is reasonably and practicably available
to the court for consideration. Although section 33(1) Children
(Criminal Proceeding) Act 1987 places a limit on the court insofar as it
can only impose a fine up to but not exceeding 10 penalty units, it does
not specify the factors to be taken into consideration when fixing the
amount of the fine.

The excessive fine

2.31 There is some authority to suggest that an excessive fine that will
never be paid may be permissible on the basis of its deterrent effect.
However, such authority arises from a unique situation. A prisoner,
serving a life sentence and with an income of $12 per week and debts
in the order of $400,000 was fined $60,000 for contempt of court when
refusing to give evidence in a murder case. The majority held that the
fine was permissible as it was a serious case of contempt and justice
required that it be seen to have an appropriately serious punishment.
In the circumstances an additional gaol sentence would have served no
purpose.3*

2.32 In a dissenting judgment Kirby J recognised that there is a “deep
rooted and understandable feeling” that the amount of a fine should
reflect the “moral wickedness” of the conduct being punished, yet noted
that this understandable sentiment imposes burdens, which, as a
penalty, can have a disproportionate effect on the poor, unemployed
and disadvantaged. His Honour observed that:

The imposition of a fine which is totally beyond the means
of the person fined and which the Court, the prisoner and
the community realise has no prospect whatsoever of
being paid, does nothing for the deterrence of others. Such
a fine is seen by the community for what it is: a symbolic
act of the law without intended substance which neither
coerces the particular prisoner nor convinces the
community. The recent and beneficial move away from
such charades in criminal punishment should restrain this

33. Section 80A of the Justices Act 1902 was inserted in 1985. Section 440AB of
the Crimes Act 1900 was inserted in 1989. Both sections were in similar
terms to section 6 of the Fines Act 1996, and both were repealed when the
Fines Act 1996 commenced.

34. See Smith v. The Queen (1991) 25 NSWLR 1 per Mahoney and Meagher JJA,
Kirby P dissenting.
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Court, in punishment for contempt, from proceeding
against the appellant in this way.” 35

2.33 A similar reservation was made by Dr Clive Hamilton, who
observed in relation to penalty notices for traffic offences, that

“no-one would argue that rich people should receive
shorter jail sentences or have fewer demerit points
deducted than poor people. Yet the system of flat rate
fines... is grossly unfair in just this way” because a
particular quantum of fine is bound to impose much more
pain on a low-income earner.”s6

Payment by third parties

2.34 Generally it will be incorrect in principle to set a fine on the basis
that it can and will be paid by a third party, such as an employer,3” on
the grounds that the fine will serve neither as a punishment or as a
deterrent to the offender.3® However, a fine likely to be paid by a third
party (such as a family member) may nonetheless be appropriate
where it is likely to place the offender under a sense of obligation.3°

35. PerKirby Jat21

36. Submission 2: Dr Clive Hamilton Making Fines Fairer The Australia
Institute, Canberra (December 2004)

37. See contempt of court cases - Hinch v AG (VIC) [1987] VR 721; R v
Thompson [1989] WAR 219

38. R v Repacholi (1990) 52 A Crim R 49; Perez v R (1999) 21 WAR 470.

39. R v Rahme (1989) 43 A Crime R 90
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Advantages and Disadvantages of Fines

Advantages of Fines

2.35 Fines have long been popular with policy-makers. They are seen
as:

e flexible;

e relatively cheap to administer (compared with community
punishments and imprisonment);40

o felt to ‘hit where it hurts most’ (in the personal pocket);

e capable of serving the principles of retribution, rehabilitation and
deterrence; and

e being more humane than prison in that they avoid the harmful
effects of incarceration.

2.36 Submissions to the Council’s Inquiry expressed general support
for the use of fines.

2.37 Noting that they remain the most common form of sentence
imposed in the Local Court, the former Chief Magistrate stated that
fines remain an effective measure of punishment.#l The Legal Aid
Commission maintained that the current fines regime is an effective
part of the sentencing armoury.42

2.38 While NSW Young Lawyers supported the option as part of the
preservation of judicial discretion and independence of sentencing
options, they saw fines as less effective than other options in that they
fail to conform with the ideology of consistency in sentencing.43

Judicial views

2.39 A preliminary analysis of the survey distributed to magistrates by
the Sentencing Council reveals that they accepted that fines have
several advantages as a sentencing option.

40. OSR 2004-05 Annual Report at p 2. $88 million was collected from SDRO
fines, and $159 million from Infringement Processing Bureau fines.

41. Submission 7: Former Chief Magistrate of New South Wales, His Honour
Judge (now Justice) Price.

42. Submission 17: NSW Legal Aid Commission - Accompanied by appropriate
publicity, the imposition of a fine can be a means of controlling illegal
conduct, and by causing ‘some hardship’ to the offender, can have a deterrent
effect.

43. Submission 12: NSW Young Lawyers. The varied income status of offenders
can lead to disproportionality in fines and disproportionality in punishment
compared to the offence committed.
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2.40 Magistrates reported that they believed that fines:
e achieve the goals of sentencing;

o are flexible - universally applicable / easy to apply / immediate
and fast;

o useful for property or greed crimes;
e enable consistency while reflecting the seriousness of an offence;

e are the least intrusive and moderate option for minor offences;
and

e act as both a personal and general deterrent.

2.41 The fine was generally seen an effective sentencing option where
a person is convicted of a fairly trivial offence for which a court does
not consider any other sentencing option to be appropriate. In such
cases, the imposition of a fine satisfies sentencing theory and permits
the offender to dispose of the matter in a relatively short period of time
and without any curtailment of their liberty.

2.42 However, some respondents qualified their statements, noting
that a fine may be the only option available or suitable, especially for
absent defendants, or noting that it was ‘better than gaol’ and an
advantage for that reason alone.

Disadvantages of Fines

2.43 Fines are also seen to possess significant disadvantages, in that
they

e carry a potential for unfairness and perverse effects when
imposed on persons with reduced financial means;

e can be associated with considerable collection and enforcement
difficulties;

e are expensive to enforce — that is, it is questionable, on economic
grounds alone, to use a method of enforcement which costs
several times more than the value of the fine);*4 and

e carry a risk that the requirement to pay a financial penalty will
simply encourage other acquisitive crime.4®

44. Economic models have assumed fines are cost effective, but this generally
ignores problems of fine enforcement and assumes all fines are collected at
no cost: Lewis, Donald E (Uni of Wollongong) ‘A Linear model of fine
enforcement with application to England and Wales’ Journal of Quantitative
Criminology, Vol 4 No 1 1988
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Judicial views
2.44 Respondents to the Council’s judicial survey identified a number
of disadvantages of the fine as a sentencing option, including:

o The adverse impact on family or dependents;

¢ The unevenness of a financial burden caused by the differential
between the rich and poor offenders;

e The impact of a relatively inflexible penalty regime when imposed
on those with special disabilities, such as a mental illness;

¢ Problems with the SDRO and RTA inflexible procedures; and

e Practical difficulties in contesting fines and in obtaining time to
pay.

Adverse effects of default

2.45 A number of respondents drew attention to the fact that fines
have the potential to have extreme adverse effects if unpaid, noting
that the ramifications of default are not always understood either by
offender or by the Bench.

2.46 Licence suspension issues in particular proved a concern to
respondents, specifically, the commission of further offences arising
when suspended drivers find it necessary to drive by reason of work or
family emergencies. Almost half noted that the failure to pay a fine can
lead, by fine default, to licence suspension and catastrophic
consequences, such as the commission of driving offences unrelated to
the fine offence, and the potential escalation towards imprisonment.*6

Inability to enforce fines

2.47 The inability to enforce fines, due to defaulters’ poverty or
unwillingness to pay, was regarded as a negative aspect of the
sanction.

2.48 Magistrates complained that they are often faced with the choice
of adjusting the fine so it becomes so small that it fails to reflect the
offence or community attitudes and thus brings the sentencing system
into disrepute, or imposing a fine of such severity that family and
dependents are harshly penalised, and which leads to subsequent
breaches, even prison.

2.49 It was generally agreed that fines imposed on an offender with no
capacity to pay are absolutely useless as a penalty.

45. Significantly, 49 percent of people who commit do crime do so to pay off debt
— see Stringer, Anne, Prison and Debt: Does Debt Cause Crime? Prisoner’s
Legal Service Inc Queensland 1999.

46. Judicial Survey 1; 4; 5; 8; 10; 13; 14 and 17.
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Impact on marginalised sections of the community

2.50 The majority of submissions and consultations cautioned that the
legitimacy of the fine is nullified when imposed on a person who lacks
the capacity to pay.*” The imposition of a large fine on an already
disadvantaged person simply opens the door to excessive interaction
with the criminal justice system, with consequent negative impacts for
family life, employment, individual morale and often, the wider
community.*® This was consistently reflected in consultations
undertaken with local courts, police, legal officers, community and
agencies in each of the four regional centres visited by the Sentencing
Council.#®

2.51 The Law and Justice Foundation’s comprehensive survey of legal
need amongst disadvantaged populations has established that socio-
economic disadvantage is associated with increased vulnerability to
legal problems.’® Compounding their inherent disadvantage,
respondents were very unlikely to seek or to receive legal advice.
Traditional legal advisers, such as private lawyers, local courts, Legal
Aid NSW, LawAccess NSW, Aboriginal legal services and community
legal centres (CLCs), were used very rarely — in only 12 percent of
cases where help was sought. Barriers to obtaining assistance were
reported in relation to almost two-fifths of the events where
participants sought help. The report also noted that credit and debt
problems were common, ranking as the eighth most common legal
problem experienced by respondents.

2.52 A number of submissions noted that members of disadvantaged
groups are especially susceptible to incurring fines and even more so in
the case of ‘on the spot’ fines or penalty notices imposed by transit
officers and police.5? Contesting fines or obtaining time to pay may be
difficult, stressful and time consuming, requiring literacy skills and
self-confidence. For people living in poverty or who are otherwise

47. Submission 4: Commission for Children and Young People; Submission 5:
The Salvation Army; Submission 8: NCOSS; Submission 10: Uniting Care;
Submission 13: The Shopfront Legal Centre; Submission 15: Youth Advisory
Council; Submission 19: The Coalition of Aboriginal Legal Services (COALS);
Submission 20: Youth Justice Coalition; Submission 21: Combined
Communities Legal Centre Group (NSW) Ltd; Submission 24: Anonymous
prisoner, Mid North Coast Correctional Centre; Submission 25: Anonymous
prisoner, Mid North Coast Correctional Centre.

48. Submission 18: The South Eastern Aboriginal Legal Service (SEALS).

49. Annexure B: Consultations List. Consultations were held in Kempsey,
Lismore, Dubbo and Broken Hill.

50. The Law and Justice Foundation, Justice Made to Measure: NSW Legal
Needs Survey in Disadvantaged Areas 2006.

51. Submission 21: Combined Communities Legal Centre Group (NSW) Ltd.
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disadvantaged, the prospect of facing multiple court dates and venues
to deal with outstanding charges can be daunting.

2.53 This is especially the case for people who may already face other
legal, social and economic problems in addition to their potential fines.
People with little hope of being able to afford to pay their fines are
subjected to lengthy delays as the fines collection process runs its
course, in order to access the option for community service as an
alternative to financial penalties. Additionally, there are limited
accessible options for non-financial penalties to be imposed.>52

Multiple disadvantage

2.54 The adverse consequences of a fine are most keenly evidenced
when it is imposed on an offender experiencing multiple disadvantage,
whether homelessness,>? intellectual disability or mental illness,>*
Aboriginality,® State care®¢ or imprisonment.5’

Young people

2.55 Young people are at particular risk of incurring fines,58
particularly if they are homeless or a member of an otherwise
disadvantaged group.

2.56 Noting that many young offenders come from financially
disadvantaged backgrounds and that poverty is often one of the root
causes of their offending behaviour, the Australian Law Reform
Commission and the Human Rights & Equal Opportunity Commission
argued that serious questions as to the appropriateness of fines as a
sentencing option for juvenile offenders remain.>®

52. See too: PIAC / PILCH Not Such a Fine Thing, Public Interest Advocacy
Centre 2006;

53. Submission 16: Public Interest Advocacy Centre (PIAC);

54. Submission 27 Office of the Protective Commissioner / The Public Guardian;
Submission 29 Department of Ageing, Disability and Homecare (DADHC);
Submission 40: Department of Corrective Services;

55. Submission 18: South Eastern Aboriginal Legal Service (SEALS);
Submission 19: Coalition of Aboriginal Legal Services (COALS);

56. Submission 6: The Positive Justice Centre.

57. Submission 25: Office of the NSW Ombudsman.

58. The NSW Law and Justice Foundation, No Home, No Justice? The Legal
Needs of Homeless People in NSW, Sydney 2005 - While young people aged
15 to 24 years constitute only 14 percent of the population in NSW, in 2002
14 to 24 year olds received approximately 35 percent of fines.

59. The Australian Law Reform Commission / Human Rights & Equal
Opportunity Commission, Report No: 84 Seen and heard: Priority for
children in the legal process, 1997.
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NSW Children’s Court

2.57 The NSW Children’s Court hears the majority of criminal charges
brought against young people. Its jurisdiction extends over all offences,
except certain driving matters and ‘serious indictable offences’ such as
homicide, certain serious sexual offences and matters which involve
imprisonment for life or 25 years or more.50

2.58 The Court advised that it has reduced its reliance on fines in the
children’s jurisdiction in recent years, in the belief that fines are an
inadequate deterrent, and out of concern that sanctions may actually
accelerate or add to the seriousness of an offence. Young people, the
Court argued, are less likely to be able to pay a fine, less likely to
understand the consequences of non-payment, less likely to make
payment arrangements, and are therefore more likely to incur
additional expenses.5!

2.59 The Shopfront Legal Centre submitted that the imposition of fines
on young people generally fails to achieve accepted sentencing
purposes, adding that the deterrent value of the penalty is
guestionable given that offending is not generally the product of
rational choice, and rehabilitation is often undermined by the
imposition of the fine itself, which pushes people beyond their capacity.
Shopfront argued that the imposition of fines on young people without
the capacity to pay conflicts with principles of s6 Children (Criminal
Proceedings) Act and called for the Fines Act to be amended
accordingly.62

Payment by third parties

2.60 While not contesting the general importance of the fine as
punishment, several submissions stated that its deterrent value is
eroded if the penalty is borne by an offender’'s parents or guardian.3
For that reason a number of Government agencies indicated that they
expected the responsibility for payment to be placed squarely on the
child or young person under their care.

2.61 The Department of Community Services' policy, for example, is
that

“wherever possible, payment of fines should remain with
the child or young person — to assist them understand the

60. Children’s Court Act 1987 (NSW) and Children and Young Persons (Care and
Protection) Act 1998 NSW sections 3, 7, and 28.

61. Submission 3: Snr Children’s Magistrate Scott Mitchell; Similar concerns
were expressed in Submission 13: Shopfront Legal Centre; Submission 15
Youth Advisory Council; Submission 20: Youth Justice Coalition

62. Submission 13: Shopfront Legal Centre.

63. Submission 3: Senior Childrens Magistrate, NSW Children’s Court
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implications of their actions and prevent them from re-
offending. The policy requires staff to discuss the fine with
the young person so as to inform them of their
responsibility to meet payment, and may include arranging
for payments by instalments....Where a carer pays the fine,
the carer is encouraged to negotiate with the child or young
person for them to repay the fine.” 64

Fine default and licence sanctions

2.62 Other submissions highlighted the inevitable relationship
between a young person’s inability to obtain a drivers licence as a
result of fines accumulated as a child, together with the subsequent
likelihood of secondary offending and possible imprisonment.5> For
example, Magistrate Hamilton of Dubbo Local Court noted that it is
not uncommon for people to come to court unlicensed for things
accumulated while they are juveniles. Youth and people with no prior
traffic matters are coming before court, he stated, primarily because of
unpaid fines.56

Fine default and imprisonment

2.63 The Commission for Children and Young People” noted the
existence of laws that protect juveniles who commit minor crimes. For
example, section 210 Criminal Procedure Act allows a court to use
children’s criminal sentencing options when dealing with juveniles on
traffic offences, including restricting courts from imposing a sentence
of imprisonment on a young person found guilty of a traffic offence.
The Commission submitted that the present law provides an
ineffective deterrent that is especially onerous for young people, and
was vehemently opposed to the idea of imprisonment as punishment
for young people who do not pay fines, regardless of the circumstances.

2.64 The Shopfront Legal Centre recommended that the Fines Act be
amended so that a fine defaulter cannot be imprisoned for a fine
incurred for an offence committed when under the age of 18,
irrespective of their later offences. This would require an amendment
to section 92(2) of the Act.

64. Submission No 33: Department of Community Services (DOCS). Comparable
polices were referred to in Submission 29: Department of Ageing, Disability
and Homecare (DADHC); and Submission 31: Department of Juvenile
Justice.

65. Submission 3: Snr Children’'s Magistrate Scott Mitchell; Submission 4;: NSW
Commission for Children and Young People; Submission 13: Shopfront Legal
Centre; Submission 15 Youth Advisory Council; Submission 20: Youth
Justice Coalition.

66. In consultation Dubbo Local Court, 7 August 2006.

67. Submission 4: NSW Commission for Children and Young People.
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2.65 The Council notes that the Department of Juvenile Justice has
advised that it is not aware of any juvenile sentenced to detention for
fine default, although a number of its clients in custody or under
community supervision do have fines — either for unrelated matters or
imposed concurrently with their term of incarceration. The
Department advised that in 2004/05, 1589 fines (worth $283,877) were
imposed on Departmental clients.%8

Data limitations

2.66 Many of the agencies were unable to provide details on the
numbers or quantum of fines imposed on clients in their care.’® Given
the importance many submissions and consultations placed on
identifying the characteristics of fine defaulters as a means to better
enforcement of fines, this information would seem worthy of collection.

Aboriginal People

2.67 Submissions noted that while fines may be an effective sentencing
option for those with the means and inclination to pay and an interest
in avoiding consequent drivers licence sanctions, fines are not very
effective for people on limited incomes who cannot afford to pay
them."0

2.68 The Council was advised that the clients represented by
Aboriginal Legal Services and the Legal Aid Commission are
universally poor, generally either in receipt of social security benefits
or receiving no income at all. This is supported by research conducted
by the Aboriginal Justice Advisory Council (AJAC) which found that
42 percent of the Aboriginal women surveyed stated that they did not
receive a formal income, including any social or welfare payments,
prior to entering gaol, indicating a significant level of poverty among
Aboriginal women that is not being addressed through the current
welfare system.”1

2.69 However, as the Western Australia Law Reform Commission has
recently identified, the extent of indigenous poverty may not be
reflected in the level of fine imposed on Aboriginal people.’2 It was
further submitted that the practice of imposing court costs for each

68. Submission 31: NSW Department of Juvenile Justice.

69. Data restrictions were noted by the Office of the Public Guardian /
Protective Commissioner (Submission 27) Department of Community
Services (Submission 33) and the Department of Corrective Services (in
consultation).

70. Submission 18: South Eastern Aboriginal Legal Service (SEALS).

71. Lawrie, Rowena Speak Out Speak Strong: Researching the needs of
Aboriginal women in custody, Aboriginal Justice Advisory Council, 2002.

72. The Western Australian Law Reform Commission Discussion Paper:
Aboriginal Customary Law (2005).
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offence rather than imposing a single penalty for all minor offences
heard at once, adversely impacts upon impecunious Aboriginal
offenders.” Imposed without a real attempt to examine the financial
circumstances of each defendant, fines may only serve to further
increase indirectly the incarceration rate of Aboriginal people.”

Traditional practices

2.70 It was submitted that the high fines or penalties associated with
traditional Aboriginal practices such as fishing means that a single
offence can impose a significant financial burden and lead quickly to
default.”> For example, shucking abalone carries a fine of 50 penalty
units or $550, while possessing in excess of the fish bag size incurs up
to 100 penalty units or a $1100 fine.

2.71 The Council notes that the lack of community-based sanctions for
such offences has been the subject of adverse comment by AJAC7¢ and
that the NSW Fisheries Management Act is the subject of a
constitutional challenge on the basis that it contravenes the free
exercise of Aboriginal spiritual and religious beliefs and practices.

Driving without a licence

2.72 Aboriginal people are also at a risk of incurring substantial fines
arising from driving without a licence. According to consultations,
driving unlicensed is a far more prevalent offence in each of the
regions visited than other driving offences. The offence is especially
common among young people, who as they are seldom working, lack
the means either to pay for a licence or the fine imposed for not having
a licence.””

2.73 According to the Western Aboriginal Legal Service (WALS) an
unpaid fines or penalties history means Aboriginal people have no
chance of gaining a licence, and so they do not even apply.”

2.74 Other significant barriers to gaining a licence identified in
submissions™ include:

73. Submission 18: South Eastern Aboriginal Legal Service (SEALS).

74. Submission 19: Coalition of Aboriginal Legal Services (COALS).

75. Submission 18: South Eastern Aboriginal Legal Service (SEALS).

76. Aboriginal Justice Advisory Council (AJAC) Caught Hook Line and Sinker:
Incorporating Aboriginal Fishing Rights into the Fisheries Management Act’

NSW 2003

77. In consultation, Aboriginal Legal Service Solicitor Rebecca Simpson, Lismore
12 July 2006.

78. In consultation, Aboriginal Legal Service Solicitor Richard Davies, Dubbo 7
August 2006.

79. Submissions 50 and 52 ‘On the Road’ Lismore Driver Education Program.
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" the lack of valid identification (many people do not have a birth
certificate and lack awareness of how to obtain one);

e lack of funds to pay for driver knowledge handbooks or driving
lessons;

o limited literacy and computer literacy levels; and

e high levels of illiteracy.

2.75 The almost complete lack of access to roadworthy vehicles in
which to learn to drive and an absence of licensed drivers willing to
provide the 50 hours driving practice required by the NSW graduated
licensing scheme is also a significant impediment to young Aboriginal
people gaining a licence. The remoteness and lack of transport
however, means that they will drive anyway, running the risk of
incurring serious driving-related charges.8°

2.76 In consultations conducted throughout the State, participants
were united in their assertion that if the risk of serious driving
offences is to be averted, much more needs to be done to ensure young
Aboriginal people obtain and retain their drivers licence, for example,
by introducing greater flexibility in the enforcement system.

Inflexible hierarchy of default sanctions

2.77 It was submitted that the inflexible hierarchy of fine default
sanctions negatively impacts on Aboriginal people. The imposition of
driving sanctions for fine default in areas where limited or unreliable
public transport means people will drive regardless, may lead to
consequent driving offences being committed. This lengthens an
offender’s criminal history, which in turn results in the imposition of
progressively harsher penalties until imprisonment is inevitable.!

Community based sanctions

2.78 The lack of appropriate infrastructure in areas where Aboriginal
communities tend to reside mean that alternatives to fines, driver
licence sanctions or imprisonment may not be available.82

2.79 The NSW Sentencing Council has previously noted that the lack
of viable community-based sanctions has a disproportionate effect on

80. In consultation, the Mid North Coast Correctional Centre Community
Offender Services, Kempsey, 6 July 2006

81. Submission 19: Coalition of Aboriginal Legal Services (COALS).

82. Submission 19 Coalition of Aboriginal Legal Services (COALS); Legislative
Council, Standing Committee on Law and Justice Legislative Council,
Standing Committee on Law and Justice ‘Inquiry into community based
sentencing options for rural and remote areas and disadvantaged
populations’ Final Report March 2006
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Aboriginal people, and may account in part, for the over-representation
of Aboriginal people serving short custodial sentences.83

2.80 In recognition of the adverse impact on Aboriginal communities,
the Dubbo Circle Sentencing Court deliberately attempts to stay away
from imposing fines on offenders. The Circle Elders advised that fines
impact negatively on an offender’s family and wider community, who
share the financial burden of repayments and suffer the consequences
of licence loss upon default. As a consequence, the imposition of a fine
tends to impede the reunification of families, jeopardising the Circle’s
primary objective of achieving an offender’s rehabilitation.8

2.81 According to a recent review of Circle Sentencing in NSW, Circles
imposed fines relatively rarely — in only 2 of the 13 offences analysed.
A community service order was seen as more appropriate.8> The case
studies indicate that Circle may provide a useful way to incorporate
solutions to outstanding fines for Aboriginal offenders.

Impediments to payment

2.82 Data limitations (discussed elsewhere in this Report) have meant
that the Council has been unable to determine conclusively the extent
to which Aboriginal people are more likely to default on fine payments
than others in the community. What is certain is that Aboriginal
offenders are confronted with a number of impediments to successful
payment of their fines or penalty notices.

2.83 llliteracy, for example, presents an extremely problematic barrier
to payment, particularly when the fine or penalty may stem from fairly
inconsequential offences (such as riding a bike without a helmet).
Unable to read the penalty notice, unlikely to seek legal or financial
advice or assistance, and lacking the means to pay, the matters
invariably accumulate until fine default licence sanctions apply.sé
Itinerant lifestyles and homelessness increase the likelihood of fine-
accumulated debt®” and may account in part, for the reportedly high
proportion of Aboriginal people convicted in their absence.

83. NSW Sentencing Council, How Best to Promote Consistency in the Local
Court, 2004 at 58ff; NSW Sentencing Council, Abolishing Prison Sentences of
Six Months or Less: Final Report, 2004 at 15.

84. In consultation, Dubbo Circle Sentencing elders Paul Taylor and Russell
Ryan, and Project Officer Ken Clark, 7 August 2006.

85. The NSW Judicial Commission and the Aboriginal Advisory Council, Circle
Sentencing in New South Wales- A Review and Evaluation, 2003

86. Submissions 50 and 52 ‘On the Road’ Lismore Driver Education Program;
Submission 7: former Chief Magistrate His Honour Judge (now Justice)
Price; in consultation Yaegul Yelgun CDEP, Lismore; Kempsey Local Court;
Richmond Valley Local Council; Dubbo Police; Broken Hill Police.

87. Submissions 50 and 52 ‘On the Road’ Lismore Driver Education Program.
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2.84 Historically, the imposition of fines on Aboriginal offenders has
been a major factor in the over-representation of Aboriginal people in
the prison population.88 As one of the driving motivators behind the
overhaul of the NSW fines regime was to eliminate imprisonment for
fine default,® it would be of major concern if people can eventually find
themselves imprisoned as a result of relatively minor offences for
which imprisonment was considered inappropriate in the first place.
Submissions argued that if fines only serve to increase the
incarceration of Aboriginal offenders, even though indirectly, then they
are rendered wholly ineffective as a sentencing option.%°

People with an intellectual disability or a mental illness

2.85 People with an intellectual disability or a mental illness can be
particularly disadvantaged by the imposition of fines or penalty
notices. Commonly, they are unemployed and unable to deal effectively
with the courts or the SDRO. As a result they face similar problems to
the Aboriginal community, and commonly they incur a number of fines
or penalties for minor street offences, attributable to their behavioural
disorders, which they are unable to pay.®? They also face the problem
of insufficient advisory or support services.

2.86 Agencies mandated to provide assistance for people with
intellectual disabilities and mental illnesses agreed that the lack of
effective options for dealing with people with disabilities who come into
contact with the criminal justice system is a major concern. The
closure of institutions over the past 20 years and lack of support
services has resulted in people with disabilities coming more into
contact with the criminal justice system than should be necessary.%2

88. The NSW Law Reform Commission, Sentencing: Aboriginal Offenders,
Report 96, 2000; Royal Commission into Aboriginal Deaths in Custody,
National Report 1991; Houghton J Fine Default NSW Bureau of Crime
Statistics and Research, 1984. See too Submission 19: The Coalition of
Aboriginal Legal Services (COALS): in 2001-2002 Aboriginal people
comprised over 75 percent of the Western Australian fine defaulter prison
population.

89 Ms Lo Po’ Minister for Fair Trading and Minister for Women, NSW General
Assembly, Second Reading Speech, Fines Bill, 30 October 1996 — “The
present system provides a number of non-custodial options in an attempt to
avoid imprisonment. Accordingly, a high incarceration rate for fine
defaulters can be taken as a failure of the system...the Government is very
conscious of the need to keep defaulters out of prison as far as possible” at pg
5545.

90. Submission 19: Coalition of Aboriginal Legal Services (COALS).

91. In consultation, Julia Foulkes, Disability Services, NSW Department of
Corrective Services, 21 June 2006

92. Submission 27: Office of the Protective Commissioner / Office of the Public
Guardian.
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2.87 While the agencies do not keep statistics on fines imposed on their
clients by courts, they noted that there is little or no evidence that
fines, or the consequent enforcement fees, work to deter these people
from re-engaging in the behaviour for which the fines are imposed.®3

2.88 The Department of Disability, Ageing and HomeCare advised that
people with an intellectual disability may make poor choices about the
use of income they receive (which is almost invariably income support
received through the disability pension), especially if they are without
family or carer support. They tend not to plan and generally
demonstrate poor understanding of budgeting and the relative value of
money, with the result that the fining exercise can be rendered
meaningless. This lack of understanding, rather than reducing
recidivism, may result in mounting debt, fine default and eventual
incarceration for non-payment of fines for vulnerable individuals.%

2.89 The Department of Corrective Services advised that having a poor
understanding of social norms leads to the commission of offences that
commonly attract fines as a penalty. A tendency to be very 'easily led’
by others, and failing to appreciate the difference between a friend and
someone who is using them for personal advantage, can lead to
involvement in more serious criminal matters. Poor communication
skills have an impact on offences such as failure to appear and giving
false information. People with intellectual disabilities may also lack an
understanding of abstract concepts, ie whether something is only
illegal if they are caught doing it.%

2.90 The Council was advised that the imposition of fines is likely to
erode still further a disadvantaged group's access to positive
engagement with the community. Even a trip to the movies or lunch
in a cafe becomes an unthinkable Iluxury. The deficits in
comprehension of the relative worth of the money they are forfeiting
makes the fines fairly meaningless. Even where a client has the good
fortune to be supported by their family through the process of charge
and fine, the lack of understanding of the relative costs and the
significance of their crime often robs the situation of any power to
‘educate.%

93. Submission 27: Office of the Protective Commissioner / Office of the Public
Guardian.

94. Submission 29: Department of Ageing, Disability & Homecare (DADHC).

95. Submission 40: Julia Foulkes, Disability Services, NSW Department of
Corrective Services.

96. In consultation, Manager DADHC Behavioural Unit, Frances Roberts, NSW
Department of Ageing, Disability and HomeCare, 12 April 2006.
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2.91 The fact that there has been a fine can even be construed as a
hostile act (particularly in the absence of adequate understanding of
the relevance of the crime) and can lead to feelings of persecution.®’

Penalty notices

2.92 As with illiterate and some Aboriginal offenders, many people
with intellectual disabilities do not recognise the seriousness of ‘on the
spot’ fines or penalty notices, and may not comprehend the nature of
the process which they receive. As such, these penalties are often not
recognised as involving anything more than a piece of paper that can
be thrown away.

Intellectual disability and the courts
2.93 The Council was advised that:

“Having read a lot of the sentencing comments that come
through for our offenders, there is a misunderstanding on
the actual impact that intellectual disability has on life. ...
sometimes people think they are being nice by giving a
fine. Sometimes they are not, because that person doesn't
have the capacity to pay it back.”8

2.94 Historically, courts have tended to impose a fine on an
intellectually disabled offender, in preference to a community service
order, by reason of the difficulties that they have in accessing
community-based options. Offenders with an intellectual disability

“have difficulty accessing community-based sentencing
options due a major shortage of interventions to meet the
criminogenic needs of such offenders. In addition, such
offenders have difficulty accessing stable accommodation
and stable supported accommodation, which hinders
assessments  for eligibility for community-based
sentencing options.™ 99

2.95 People with intellectual disabilities facing court for a criminal
offence generally lack understanding of the criminal justice system
and are often unable to understand what has occurred during the
hearing. Support may not be available, and often solicitors have very
limited contact with the offender prior to any hearing. Afterwards,

97. In consultation, Frances Roberts, NSW Department of Ageing, Disability and
HomeCare, 12 April 2006.

98. In consultation, Julia Foulkes, Disability Services, NSW Department of
Corrective Services, 21 June 2006

99. Legislative Council, Standing Committee on Law and Justice ‘Inquiry into
community based sentencing options for rural and remote areas and
disadvantaged populations’ Final Report March 2006.
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they may be unable to explain adequately what has occurred to their
client, who may be unaware of the fine, irrespective of whether they
have also been given paperwork.

“They are basically getting 5 to 10 minutes with their
Legal Aid solicitor, if that, prior to court. Most of them
won't even acknowledge themselves that they have an
intellectual disability, let alone inform their solicitor of it.
The solicitors aren't trained enough in that area to be able
to identify it. I have actually contacted solicitors - or, tried
to - and tried to explain the situation, sent through faxes
saying, "This person has an intellectual disability, could
you please try to meet with them earlier or spend a bit
more time with them before court?”, and we don't have
much success.” 100

Court Access Program

2.96 The Council notes that the Department of Corrective Services and
the Criminal Justice Support Network are currently piloting a court
access program for people with disabilities. The program provides
court support for both victims and offenders with intellectual
disabilities, to help them understand the court process.

2.97 The Council further notes the State Government's recent
announcement of a $1billion funding package for the support of people
with disabilities. This includes a component for post-release support
for people with intellectual disabilities coming out of gaol and to a
limited extent, those on external leave programs.1°t It would be helpful
if this could be extended to offenders who would be likely to face
significant difficulties if fined.

Homeless or itinerant people

2.98 This group shares many of the features of the last two groups
surveyed and suffers from similar problems in accessing support
services, in understanding the court procedures as well as the
enforcement procedures, and in paying fines or penalties. Moreover the
itinerant lifestyle, the nature of their offending and absence of any
permanent home makes it difficult for the court or SDRO to remain in
contact, with the result that commonly their fines and recovery
expenses accumulate to a point where they can never be paid.102

100. In consultation, Julia Foulkes, Disability Services, NSW Department of
Corrective Services, 21 June 2006

101. In consultation, Department of Corrective Services, 21 June 2006.

102. Submission 13: Shopfront Legal Centre; Submission 15 Youth Advisory
Council; Submission 20: Youth Justice Coalition, see too The NSW Law and
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2.99 Homeless young homeless people (particularly those with a
mental illness) are especially susceptible to receiving fines for
transport, traffic and graffiti-related offences, such as ride a pushbike
without a helmet; parking fines; smoking at a train station or speeding
matters, and are particularly vulnerable to subsequent default and
accumulated sanctions.103

Rural and remote areas

“The impact of the use of fines is very different, both in
Aboriginal communities and for low income workers in
rural areas. The capacity to manage a fine is very, very
different, particularly if it is tied to driving offences, where
there is a big link. In the urban area, there is more leeway,
because people can utilise public transport, if they buy a
ticket - and a lot of our folk often don't. In the rural area,
by and large, there is nothing, particularly in Aboriginal
communities in more isolated areas, so it compounds.” 104

2.100 The Council undertook several consultations in four regional
areas: Kempsey, Lismore, Dubbo and Broken Hill. Participants noted
the definite disadvantage faced in the country in terms of restricted
sentencing options and in the potentially harsh practical consequences
of drivers licence and vehicle sanctions for the non-payment of fines,
particularly those unrelated to motor vehicle offences.

2.101 It was stated that particular problems arise in rural areas by
reason of the absence of public transport and the need to drive to
maintain a job or to respond to emergencies. The loss of a licence
through fine default further reduces the capacity to pay a fine and the
inevitable result is an escalation of the offender’s financial and family
difficulties, which is only compounded if the offender continues to drive
and becomes involved in secondary offending.

2.102 Discussions with judicial officers and court staff also suggested
that there may be a relationship between geography and the penalty
amount imposed. The Council was advised that magistrates from
metropolitan areas tend to impose harsh fines for the first year that
they preside in regional areas, and that they then gradually reduce the
penalty severity as they grow to appreciate the financial reality of
rural life.

Justice Foundation, No Home, No Justice? The Legal Needs of Homeless
People in NSW, Sydney 2005.

103. Karras, M, E McCarron, A Gray & S Ardasinski, On the edge of justice: the
legal needs of people with a mental illness in NSW, The NSW Law and
Justice Foundation, Sydney, 2006.

104. In consultation, Barry Bell, Principal Advisor Families and Community,
Department of Corrective Services, 21 June 2006.
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2.103 In order to test this hypothesis the Council has asked the NSW
Bureau of Crime Statistics and Research to determine whether fine
amounts for particular offences vary according to region.

Community-based sanctions

2.104 The Sentencing Council has commented on the availability of
community-based sanctions in its report on consistency in sentencing
in the Local Court.’%> The Council found that geographic limitations
exist despite all forms of community based sentencing options being
legislatively available across the State. While theoretically available,
in practice, alternatives to fines are limited.

2.105 The limitations on the availability of alternative sentencing
options increases disparity in sentencing outcomes between different
geographic areas throughout the State. The ability to achieve the
purposes of sentencing in respect of a given case is adversely affected,
which raises equity and fairness issues for the particular offender as
well as holding longer term implications for the public at large. The
desirability of consistency in approach is also undermined because not
all magistrates are able to consider the full range of sentencing
options. Consequently, residents of rural areas may receive more
severe sentences than residents of Sydney metropolitan areas.

2.106 The recent Parliamentary Inquiry into community-based
sentences confirmed the Council’'s findings, noting that the only
community-based sentence available throughout NSW is unsupervised
bonds.1% This has particular implications for those offenders whose
offending behaviour may result from the lack of other services in the
community; people in full-time custody serving relatively short
sentences of imprisonment, which may be in part the result of the lack
of available alternatives; and young offenders.

2.107 Although alternatives to full-time imprisonment can help to
prevent offenders from entering a lifetime of crime, the Council notes
that the Department of Juvenile Justice has advised that the options
for non-custodial sentences for juveniles (such as referral to a Youth
Justice Conference or community based supervision) is limited in
remote areas, although available in other areas of NSW.107

105. NSW Sentencing Council, How Best to Promote Consistency in the Local
Court, 2004 .

106. Legislative Council, Standing Committee on Law and Justice Legislative
Council, Standing Committee on Law and Justice ‘Inquiry into community
based sentencing options for rural and remote areas and disadvantaged
populations’ Final Report March 2006.

107. Submission 31: Jenny Mason, NSW Department of Juvenile Justice.
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2.108 The Council also notes recommendation 243 of The Australian
Law Reform Commission / Human Rights & Equal Opportunity
Commission, Report No: 84 Seen and heard: Priority for children in the
legal process, 1997, which urged greater development and use of
community-based sentencing alternatives for juvenile offenders.

Judicial views

2.109 Preliminary analysis of the responses to the Council’s Judicial
Survey has indicated a strong element of judicial unease regarding the
restricted availability of sentencing options in rural areas.

2.110 A number of respondents indicated that they imposed a fine only
because of the lack of sentencing alternatives. A significant proportion
of respondents indicated that they would like to have the option of
imposing bond-type sentences or community service orders for some
defendants in lieu of fines, provided adequate supervision and
community-based sanctions are realistically available. These responses
suggest that magistrates are imposing fines in cases where they
believe a fine is not the appropriate penalty.

2.111 It is important that the courts do not impose sentences that
cannot be enforced. If magistrates are compelled to impose fines
because no other options are available, even in cases where they know
the fine is unlikely to be paid, this is likely to undermine community
respect for the law and the court system.108

2.112 As Magistrate Zdenkowski warned, judicial attempts to avoid
potentially unjust outcomes brought abut by undue severity, ‘can in
turn, lead to unjust outcomes because of excessive leniency’, such as an
over-reliance on section 10 orders resulting either in outright dismissal
or a conditional discharge that avoids the usual consequences of a
recorded conviction and sentence.109

2.113 Concern about systemic leniency in sentencing has previously
prompted the Attorney General to request that the Court of Criminal
Appeal deliver a guideline judgment for drink-driving (high range
PCA). In its analysis of the impact of the guideline judgment, the
Judicial Commission found a strong relationship between the location
of the sentencing court and the use of s10 non-conviction orders for
high-range PCA offences. Generally speaking, the use of s10 orders
was higher for courts outside Sydney, due perhaps to the absence of
viable transport in many NSW country and regional areas.

108. See Poletti, Patrizia Impact of the High Range PCA Guidelines Judgment on
Sentencing Drink Drivers in NSW, Potas (ed) in Sentencing Trends & Issues,
Judicial Commission of NSW, No 35 September 2005.

109. Submission 55, Magistrate Zdenkowski, Katoomba Local Court.
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2.114 The Council is currently examining this issue and will make
further comment on the use of section 10s as alternatives to the
imposition of fines in regional areas in its Final Report.

People in custody

‘We do recognise the fundamental statement, | should say
from the outset, that debt is a significant impediment for
people staying out of custody. It is not just to do with fines
but debt associated with all sorts of things, overpayments
from Centrelink...or housing debt and those are the types of
problems that really need to be addressed. We can put in
place all of these programs for people in gaols to change the
way they think and behave but, when faced with a very
compromising situation, no matter how resilient they are on
leaving, faced with no education, nowhere to live and no
support then their prospects of staying out of gaol are very,
very limited.'110

2.115 There is substantial evidence that people in custody come from
backgrounds characterised by high levels of disadvantage, with limited
eduction, histories of extensive drug use, abuse and social
dislocation.111

2.116 They are likely to have unresolved legal matters that pre-date
their incarceration, such as a history of debt due to unpaid fines or
penalty notices. A series of Australian studies have established that 80
percent of people who come into custody come in with debts, while a
further 25 percent accumulate debt when they are in there.
Significantly, 49 percent of people who commit do crime do so to pay off
debt.112

110. In consultation, Assistant Commissioner Offender Services Luke Grant, 21
June 2006. Similar points were made in Submission 6: The Positive Justice
Centre; Submission 25: NSW Ombudsman and Submission 30: The NSW
Legal Aid Commission

111. Submission 6: The Positive Justice Centre; see too the NSW Sentencing
Council, Abolishing Prison Sentences of Six Months or Less, 2004; Butler &
Milne, NSW Corrections Health Service, The 2001 NSW Inmate Health
Survey, 2003; NSW Parliament Select Committee Inquiry into the Increase
in Prisoner Population, Final Report, 2001.

112. See Stringer, Anne, Prison and Debt: Does Debt Cause Crime? Prisoner’s
Legal Service Inc Queensland 1999; Stringer, Anne, ‘Women Inside In Debt:
The Prison and Debt Projectt CRC Justice Support, Women in Corrections:
Staff and Clients Conference, Australian Institute of Criminology / SA Dept
of Corrective Services conference, 31 Oct-1 Nov 2000; Hyslop, Deirdre Doing
Crime to Pay the Fine: Prisoners and Debt, a Reintegration Issue, NSW
Department of Corrective Services, 2005.
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2.117 Those in custody also face considerable barriers in meeting their
legal needs while imprisoned, including:

e |imited access to legal services;113

e limited access to common forms of communication such as
telephones and the Internet;

o difficulty in accessing information and understanding official
documents due to illiteracy;

o alienation from, and distrust of, the legal system; and

o low expectations of the system's capacity to provide redress for
their wrongs or to recognise their rights.114

2.118 The Legal Aid Commission advised that there is no specific
policy covering outstanding fines applications (whether by people in
custody or by other members of the community). A person wishing to
resolve outstanding fines, who has other Commission matters, might
be granted ‘minor assistance’ — however, the assistance required can
sometimes be time consuming and complex and the resolution of the
issue may go beyond what the Commission regards as minor
assistance. Fines assistance may be provided to those people with
other matters for whom aid has been granted.

2.119 Submissions and consultations indicated that that it is common
for prisoners to be released from custody owing large debts for fines
and for penalties that were imposed prior to commencement of their
sentence, with little or no ability to meet those payments. For people
who, on release, will be facing problems arising from their earlier
dislocation from family, and in securing employment, accommodation
and re-adjustment, the added burden of carrying a large and on-going
debt is only likely to set up a cycle of re-offending.

2.120 The Department of Corrective Services has advised that
prisoners with a debt issue may be identified at three stages during
their incarceration: 115

e During initial reception assessments on admission to the
correctional system;

e Further down the track in custody when their initial assessments
are linked with information to make up a case plan for their
management; and

113. Submission 30 (Supplementary submission) NSW Legal Aid Commission

114. The Law and Justice Foundation The Legal Needs of Prisoners and People
Recently Released from Prison Background Paper, 2005

115. In consultation, Department of Corrective Services, 21 June 2006
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o Following self-reference (to a welfare officer for example) because
something has gone wrong or the family at home can no longer
assume the debt burden.

2.121 ldentification at any stage of the process is essentially dependent
upon a prisoner self-reporting a debt issue.

2.122 A more proactive approach that actively identifies debt history
has been implemented for inmates with intellectual disabilities. For
example, staff at 18 Wing Long Bay Correctional Centre obtain
prisoners’ general consent to run financial checks to determine
whether a prisoner has a debt history, and with the prisoners
involvement, negotiate repayment or indemnity from enforcement with
the State Debt Recovery Office. 116

2.123 A general extension of this approach would be of benefit.

Life After Debt, Responsibilities and Rights

2.124 The Department has advised that it is moving towards
implementing a more systematic way of responding to prisoners’ debt
needs through a series of programs aimed at prisoners on entry to on
exit from the system.

2.125 The Life After Debt project, a joint initiative with the
Departments of Fair Trading, Housing and Industrial Relations;
Centrelink and the Child Support Agency; the Office of State Revenue;
RTA, Electricity and Water Ombudsman, and a range of non-
government agencies, is designed to train prison welfare staff to
identify and resolve debt and other issues.

2.126 Prisoners in all centres will have access to a DVD and face to
face contact with key agencies on entry to custody, with the aim of
addressing debt before it accumulates. Manuals will be translated into
community languages and pamphlets will be placed in the visitor areas
so that families can find out where to go for assistance.

116. In consultation, Julia Foulkes, Department of Corrective Services,
21 June 2006.
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Court collection procedure

2.127 In summary, the procedures for paying a court imposed fine are
as follows:117

(a) Court order
A fine imposed by a court is payable to the registry of the court
within 28 days after it is imposed.l® The court cannot grant
additional time to pay beyond the initial 28 days as part of its
order imposing the fine.11°

(b) Notification of fine
The person on whom the fine is imposed is notified of:
e the fine;
o the facilities available for paying the fine; and
o the enforcement action that may be brought to enforce the
fine, if it is not paid.

(c) Time to pay
A court registrar may allow further time to pay the fine on the
application of the offender.120 Current practice requires the
offender to provide a good deal of financial information in
support of the application.

(d) Enforcement order
If payment of the fine is not made by the due date, the registrar
may allow further time to pay!?! or refer the matter to the
SDRO for enforcement action.122

(e) Withdrawal of enforcement order
A court fine enforcement order must be withdrawn by the
SDRO if an error has been made.123

In some jurisdictions other than NSW the court has the power
to order time to pay or payment by instalments when imposing
a fine.12* In other jurisdictions a separate entity has such
power.125

117. Section 5 of the Fines Act 1996

118. Section 8 Fines Act 1996.

119. Section 7 Fines Act 1996

120. Sections 10 and 11 of the Fines Act 1996

121. Section 11 Fines Act 1996

122. Section 13 Fines Act 1996

123. Section 17 Fines Act 1996 — for example, if there was a mistake as to the
offender’s identity.

124. For example, Victoria and Queensland

125. For example, South Australia and the Northern Territory
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Victims Compensation Levy and Court costs

Victims Compensation Levy

2.128 The Victims Compensation Levy!26 is a monetary charge imposed
on offenders convicted of an offence that is punishable by
imprisonment, irrespective of whether the offence is also punishable by
another sentence (such as section 10 bond, a fine or a community
service order). Provision for payment and enforcement of the levy is
now made in the Fines Act 1996.

2.129 Currently, the levy is $70 when the person is convicted on
indictment or pleads guilty under Division 5, Part 2, Chapter 3 of
Criminal Procedure Act 1986 (NSW), and $30 if the person is convicted
otherwise. For people under 18, the Court in which the person is
convicted can direct that the person is not liable to pay any victims
compensation levy.

2.130 The levy is imposed in addition to any pecuniary penalties or
orders for payment of compensation for the offence. For example, it is
in addition to the compensation that the offender must pay, if the
victim receives compensation from the Victims Compensation Fund.
Its stated purpose ‘is to force those persons committing criminal
offences to make a personal contribution to the compensation of
victims of crime.’127

2.131 Any money paid by the offender is to be applied towards
discharging the levy, before it is applied to discharging any other
pecuniary penalties.128 The levy is paid into the Victims Compensation
Fund, from which compensation is paid to victims under the Act.

2.132 The levy is imposed administratively, that is, it is imposed by
executive act rather than by a court, however, it is taken to be a court
imposed fine for the purposes of the Act.1?® Accordingly it is enforced as
a court imposed fine by the Registrar, as an additional monetary
obligation imposed on offenders.

2.133 If an offender defaults on payment of a victims compensation
levy, the registrar is required to refer the debt to the SDRO.13¢ On
receipt of the referral the SDRO is to make a fine enforcement order in

126. Established by ss 78 — 81 of the Victims Support and Rehabilitation Act 1996
(NSW). It is imposed if the offence was dealt with by the Supreme Court, the
District Court, the Drug Court, a Local Court or the Children’'s Court
(section 78).

127. Second Reading Speech, Fines Amendment (Payment of Victims
Compensation) Act 2006, NSW Legislative Council, 9 March 2006.

128. Section 79 Fines Act 1996

129. Section 4 Fines Act 1996

130. Section 13 Fines Act 1996
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respect of the debt, in the prescribed form.131 At this stage, an
enforcement cost becomes payable to the SDRO. Enforcement costs are
also payable to the RTA, or the sheriff, if these agencies take
enforcement action in relation to the fine or levy before it is paid.

2.134 In March 2006 the NSW Parliament passed the Fines
Amendment (Payment of Victims Compensation Levies) Act 2006,
which empowers the Commissioner of Corrective Services to deduct a
percentage of prisoners’ earnings, and apply the amount to repay the
prisoner’s victims compensation levy debt. The Act also retrospectively
deems any such enforcement action taken before the Act was passed to
be valid.

2.135 Some submissions were critical of the administrative practice of
imposing a prescribed and automatic levy on impecunious offenders,
since its imposition is only likely to make it more difficult for the
offender to meet his or her financial obligations, thereby increasing the
likelihood of default and the possibility of the commission of further
acquisition offences. For example, the South Eastern Aboriginal Legal
Service observed that the levy does not allow a magistrate to consider
whether the prescribed amount is just and reasonable for the
offender’s circumstances.132

2.136 In consultations, registrars noted that defendants are posing a
particular problem for the court by failing to go to the registry after
their court appearance. Consequently, these offenders are not
receiving information about their liability to pay the victims
compensation levy. Concern was expressed that offenders may end up
as fine defaulters simply through failing to pay a victims compensation
levy that they were not aware of their obligation to pay.133

Court costs

2.137 If an offender is convicted of an offence, including a conviction
under section 10 Criminal Procedure Act 1986 (NSW), the court may
order that the offender pay court costs. The costs may include court
filing fees and any other fees that the court considers just and
reasonable in the circumstances of the case.’3 Court costs can be
ordered against an absent defendant.

131. Section 15 Fines Act 1996

132. Submission 18: SEALS.

133. In consultation, Lismore Local Court 12 July 2006 and Broken Hill Local
Court 9 August 2006.

134. Sections 215 Criminal Procedure Act 1986.
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2.138 Summary matters in the Local Court currently incur a court cost
of $67.135

2.139 Court costs are also defined as ‘fines’ for the purposes of the
Fines Act.136 If an offender defaults on payment of court costs, the
registrar is required to refer the outstanding debt, including court
costs, to the SDRO.137

2.140 While there were no criticisms of the policy reasons for imposing
court fees, the practical effect of the policy, whereby magistrates can
impose court fees for each offence, rather for each court date, was
viewed as problematic. This was said to have the potential to
significantly increase the offender’s liabilities where he or she is
charged with multiple offences, and it was recommended that orders
be limited to one court fee per hearing, rather than one fee per
offence.138

Judicial views

2.141 Preliminary analysis of the Council’'s Judicial Survey suggests
that there are inconsistencies in the practice of magistrates in making
costs orders. Fifty-five percent of respondents indicated they ‘always’
order court costs (while 20 percent of magistrates said that they ‘often’
impose court costs). In comparison, 10 percent of respondents indicated
that they only ‘sometimes’ order court costs and 15 percent of the
respondents stated they ‘rarely’ or ‘never’ order costs.

2.142 This discrepancy is likely to lead to inconsistent sentencing
outcomes and inconsistent pecuniary burdens, particularly for low-
income offenders who are convicted of more than one offence. Fees and
levies set at a level that the offender cannot pay, or cannot pay within
a reasonable time, are ‘much less likely to be paid.'139

135. Part 1, Schedule 3 of Criminal Procedure Act 1986

136. Section 4 Fines Act 1996

137. Section 13 Fines Act 1996

138. Submission 21: The Combined Communities Legal Centres; Submission 18:
The South Eastern Aboriginal Legal Service (SEALS).

139. Challinger (1985) “Payment of Fines” in Australian and New Zealand
Journal of Criminology, vol 18, pp95-108
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Default rates

Court debt

2.143 Details of total outstanding court debt are included in the
Attorney Generals’ Department's annual financial reports to the
Auditor General’'s Office.140

2.144 The Department maintains a record of total outstanding debt,
comprising outstanding matters that have not yet been referred to the
SDRO for enforcement as well as matters where fines are being paid
through time to pay plans.

2.145 As at 30 June 2006 NSW local courts held $22,313,179 in unpaid
debts. Unpaid fines accounted for approximately 84 percent of this
amount (or $18,688,664). Victims compensation levies made up 12
percent ($961,886) and court costs accounted for approximately 4
percent ($2,661,629).141 This does not include any fines, costs or levies
already referred to the SDRO for collection during this period.

Data limitations
2.146 Informal advice from the Department indicates that courts fail to
collect approximately 80 percent of all fines imposed.142

2.147 However, these figures do not convey an accurate indication of
the default rate for fines imposed by the local courts. The figure
includes fines imposed in the current financial year, as well as historic
fines or fines from previous years that are still being managed through
court registries. It is not known how many individual fines or
individual defaulters this figure represents.

2.148 Moreover, while just over 56,500 fines were imposed as the
principal penalty in the local courts in 2005,143 it is not known how
many fines were imposed as lesser consequential penalties or the
proportion of these fines that subsequently led to default.

2.149 Individual courts were generally unable to provide the Council
with comprehensive data on the number of fines imposed each year or
on the number that they successfully collected, blaming inadequate
data collection and analysis systems.

2.150 At the Council's request, Kempsey Local Court manually
interrogated its court files for the past three years and reported that

140. In consultation, Attorney Generals’ Department.

141. Analysis of data provided by the Attorney Generals’ Department,
15 August 2006.

142. In consultation, Attorney Generals’ Department 28 July 2006

143. NSW Bureau of Crime Statistics and Research New South Wales Criminal
Courts Statistics 2005.
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default rates during that period had increased from 1 in 3 matters to 1

in 2144

Table 1: Kempsey Local Court Referrals to the State Debt Recovery Office

Year Fines imposed Matters referred %
to SDRO

2006 743 341 46%

2005 1634 867 53%

2004 2166 883 41%

2003 2103 726 35%

2.151 Lismore Local Court estimated that it imposes 200 fines a month
on average, of which 150 matters or 75 percent, are referred to the
SDRO for follow-up enforcement.146

Court debt referred to the State Debt Recovery Office (SDRO)

2.152 Outstanding court debt, including unpaid court-imposed fines, is
eventually referred to the SDRO for enforcement.

2.153 As at 30 June 2006 the SDRO held $291m in unpaid local court-
related debt,4” of which $245m was due to unpaid court fines.’*® The
remaining $46m comprised uncollected court costs and victims
compensation levies.

2.154 Money collected from court fines by the SDRO is directed to
Consolidated Revenue. Recovered court costs and victims
compensation levies are returned to the Attorney General’s
Department via monthly transfers, in the form of a lump sum. The
Department does not reconcile the amount received with records
relating to individual debtors.14°

Data Limitations

2.155 The Attorney General's Department has advised that it does not
maintain a record of the amount of court fines that are collected, or
remain uncollected, by the SDRO. Nonetheless, its assessment is that
court-imposed fines have a lower recovery rate than that for penalty
notices.

144. In consultation, Kempsey Local Court, 5 July 2006.

145. As of July 2006 — incomplete year.

146. In consultation, Lismore Local Court, 12 July 2006.

147. Of which $222.8m was GLC referred debt and $68.2m PES referred debt.
148. Information supplied by Attorney Generals’' Department, 15 August 2006.
149. Information supplied by Attorney General’'s Department 15 August 2006.
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2.156 The precise figure is the subject of some uncertainty: the Council
was informally advised that approximately 15 percent of court fines
are recovered,150 whereas the SDRO has assessed a collection rate of
approximately 25 percent for the estimated 78,000 court-imposed fines
which it processes, mainly due to the poor level of contact information
supplied by the courts.11 This is compared with a recovery rate of just
over 26 percent of the 2.6 million penalty notices referred to the SDRO
for the same period.152

150. In consultation, Attorney General’'s Department.

151. In consultation, SDRO 13/10/06. See too Submission 34: The State Debt
Recovery Office: for the period 2004-05 78,225 court fine enforcement orders
were issued. Of these, approximately 24 percent or just under 19,000 were
paid in full. 4,700 time to pay arrangements were entered into (involving at
least one court-imposed fine) and 1099 such arrangements were breached.

152. Information supplied by Fine Enforcement Branch, State Debt Recovery
Office, 22 September 2006 and confirmed in consultations 13/10/06.
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Problems Identified in Courtroom Practice

2.157 For the purpose of the Interim Report, this discussion is confined
to matters dealt with in the Local Court. Fines imposed elsewhere in
relation to land and environment matters and occupational health and
safety breaches will be dealt with in the Final Report.

Absence of obligation to assess means and capacity to pay

2.158 Very often insufficient attention is given to the offenders’ means
to pay a fine, either because the offender is dealt with in absentia, or
insufficient information is given, or the pressures of court lists do not
allow sufficient time for attention to be given to this issue. Absent
evidence as to the limited means of the offender, insufficient attention
can be given by the court to using an alternative sentencing option.

2.159 Under section 6 Fines Act 1996, a court is required to consider
the financial circumstances of the offender only in so far as the
information is reasonably and practicably available to the court. There
is no positive requirement on the court to undertake any investigation
or verification of an offenders’ financial capacity.

2.160 A similar qualification is found in Scotland: under s211(7) of the
Criminal Procedure (Scotland) Act 1995, in determining the amount of
any fine to be imposed the courts must take into account, among other
things, the offender’s means ‘so far as known to the court'.

2.161 This has been criticised by the Sentencing Commission for
Scotland, which commented

“although sentencers are required to take an offender’s
means into account in determining the amount of fine to
impose, this is only to the extent that information is
known to the court. Evidence of means, such as benefits
statements, wage slips and bank statements, together
with vouched evidence of outgoings, is rarely available to
the sentencer. The sentencer must base his or her
judgment on the information that is before the court
without having the opportunity to have it verified. In the
day to day reality of sentencing, therefore, sentencers
give what consideration they can to the income of
individual offenders when they first appear in court for
sentence but the information that is available in this
regard is, more often than not, limited and unverified.153

153. The Sentencing Commission for Scotland, Report: The Basis on which Fines
are Determined, 2006 at para 5.1 pg 23.
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2.162 In contrast, South Australian legislation imposes a positive duty
on the court not to impose a fine where the court is satisfied that the
means of the defendant are such that they would not be able to comply
with a fine, or where compliance would cause undue prejudice to the
welfare of the defendant's dependants.’> The court is not obliged to
inform itself about the defendant’'s means, but is should consider any
evidence tendered by the prosecution or defence.155

2.163 The Act also provides that, in situations where an offender
cannot afford to pay both a fine and a compensation payment, priority
must be given to compensation for victims.156

2.164 The qualification in NSW legislation has been criticised in a
number of submissions received by the Sentencing Council as being
unnecessary and overly cautious, resulting in:

e Inadequate and inconsistent consideration of offenders’
circumstances within each Court and across the board,;

e Sentences being imposed that are inappropriate to the offender’s
circumstances, especially their financial circumstances; and

e An increased likelihood that the offender will default, leading to
loss of licence and potentially to imprisonment for subsequent
drive whilst disqualified offences.

2.165 It was also said to have an adverse impact on the rehabilitation
of prisoners, many of whom are released from custody with a heavy
debt still owing to the SDRO.!%” There is strong evidence ‘that an
unmanageable debt burden is associated with an increased risk of
recidivism’, with one study finding that forty-nine percent of prisoners
interviewed said that they had committed crime to repay debt.158

2.166 The Scottish practice is one in which there is a process of
negotiation between the sheriff and the offender in relation to the
amount of a fine and terms for payment.15°

2.167 In some cases in NSW where the offender is represented
submissions are entertained by the court regarding the fine amount or
repayment schedule, based on the minimum amount which it is

154. Section 13(1) Criminal Law (Sentencing) Act 1988 South Australia

155. Section 13(2) Criminal Law (Sentencing) Act 1988 South Australia

156. Section 14 Criminal Law (Sentencing) Act 1988 South Australia

157. Submission 25: NSW Ombudsman.

158. Hyslop, Deirdre Doing Crime to Pay the Fine: Prisoners and Debt, a
Reintegration Issue, NSW Department of Corrective Services, 2005 at pg 7.

159. Young, P. (1989) ‘Punishment, Money and a Sense of Justice’ cited in The
Scottish Commission for Sentencing Report: The Basis on which Fines are
Determined, 2006 at para 5.4 pg 24
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understood the court will find acceptable, although it does not always
reflect what the defendant can afford.

2.168 Given the time constraints faced by most magistrates, it appears
to be rare for extensive inquires to be undertaken as to the defendant’s
financial capacity. Consultations and judicial survey responses note
that lack of court time is a main cause of the Court’s failure to inquire
about the offender’s circumstances.

2.169 Faced with the problem of a lack of financial information
provided by defendants, especially when dealing with absent
defendants, the Courts Act 2003 (UK) introduced an offence of failing
to provide information to the court on financial means. Ironically,
failure to supply this information is punishable with a maximum
penalty of a 500 pound fine.160

2.170 However, the Council is of the view that this has a potential for
increasing the potential debt burden of offenders, and is likely to be an
occasion for considerable difficulty in compliance for the marginalised
offenders, unless, for example, production of a Centrelink or Health
Care card was accepted as sufficient compliance.

Lack of knowledge of outstanding fines and penalties

2.171 It became apparent from the Council’s inquiries that the courts
make little attempt to check administrative records of existing fines
and penalty notices before imposing new fines, despite the fact that
many defendants are ‘regulars’ well known to the court, and despite
the courts’ acknowledgment of the enforcement problems created by
the accumulation of multiple fines and penalties for different offences.

2.172 Community Offender Services have advised that outstanding
fines are sometimes detected when a pre-sentence report is being
prepared for a court, at which point inquiries and recommendations
can be made as to the offender’s capacity to pay.1%! This is entirely
dependent on the offender volunteering the information and being
aware that he or she has outstanding fines or penalties.

2.173 Preliminary analysis of the Council’s judicial survey shows that
magistrates do not routinely ask an offender for information about
current fines and penalties. Only a minority of respondents (45
percent) indicated that they ‘regularly’ or ‘sometimes’ ask offenders
whether they have outstanding fines, otherwise they are dependent on
court records or on the information being volunteered from the Bar
table.

160. Section 95 Courts Act 2003
161. In consultation, Community Offender Services, Department of Corrective
Services, 21 June 2006.
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2.174 Some respondents questioned whether the existence of prior
unpaid fines was a relevant factor in sentencing.162 However, a number
of responses to the Council’s survey by magistrates indicated that they
would decrease a fine or impose a section 10 bond if the offender was
shown to be unable to afford to pay a fine.

2.175 At least one magistrate identified the value of having ready
access to such information, noting that in the UK ‘the Registry
provides a print out of all outstanding fines and the Court deals with
default and can adjust the amount of fines payable. A printout of
outstanding fines would be of assistance.'163

Inadequate information and communication given to the offender

2.176 There is no obligation for the courts, or for the SDRO, to ensure
that offenders receive an explanation as to their rights and obligations
when they receive a financial penalty.

2.177 Consultations with local magistrates, registrars and court staff
confirmed the impression that there is a general paucity of reliable
information given to offenders, or at least an inconsistency in its
provision, at the point of imposition of sentence. Several magistrates
conceded that the process of pronouncement of a penalty was cursory
and sometimes incomplete or unclear as to important details as to the
manner, method and time of payment of a fine.

2.178 While local courts may have fines-related information available
in the Registry, offenders are not consistently given these materials. In
any event, it is apparent that a significant proportion of offenders do
not read the material when it is provided, either because of their sense
of alienation from the legal process, or because they are illiterate, or
lack the experience or intelligence to understand it.

2.179 It was noted during regional consultations that many offenders,
particularly those from the most disadvantaged socio-economic groups,
failed to seek an extension of time to pay their fine, or to apply for a
payment plan. Most panicked and did nothing, hoping it would go
away. In the UK, this led to many people ending up before special
enforcement sessions, at further cost to the court system.

2.180 It would seem that these offenders are intimidated by the court
environment, or feel so disenfranchised that they disregard the advice
to speak to the registry, and simply walk away from the court. As such,
the group most likely to default on a fine is also the group least likely
to seek the registry’'s help to take advantage of deferred payment
options.

162. Judicial survey response 9 and 15.
163. Judicial survey response 18.
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2.181 Several agencies, including UnitingCare and the Community
Relations Commission, noted that offenders from disadvantaged socio-
economic groups often do not understand the process and regard the
fine enforcement process as arbitrary and ‘impossible’ to navigate. As a
result, very often they are insufficiently prepared to meet their
obligations.

2.182 The Council is concerned that this has serious implications
additionally for the collection of the victims compensation levy. If
offenders fail to attend the registry, particularly if they are given a
section 10 bond without a fine, they may be unaware that they have
incurred a levy. This gives rise to the potential for default that could
have been avoided had there been better communication between the
Bench and the offender.

Lack of court discretion in allowing time to pay
2.183 The NSW Law Reform Commission has commented that:

“It is unnecessarily arbitrary and bureaucratic to fix a
general 28 day time limit for the payment of fines. It is also
improper to remove the discretion to order time to pay from
the sentencing court and vest it instead in the court
registrar, with no opportunity to appeal from the registrar’s
decision.  Moreover, the procedure may have adverse
practical repercussions.

First, there is the inevitable delay involved in requiring
offenders to initiate applications to the registrar rather
than have the matter heard at the same time as the
sentencing court imposes the fine. Secondly, the incidence
of fine default will increase with the arbitrary nature of the
time limit.” 164

2.184 A number of submissions made the same point, namely that the
right to set time to pay arrangements ought to lie with the magistrate
rather than at the discretion of the registrar, and that limiting
magistrates’ discretion in this manner has the potential to pose
difficulties where an offender is mentally ill or otherwise socially
disadvantaged.165

2.185 Submissions suggested that amending the Fines Act to remove
the 28 day time limit for payments and to give the court a discretion to
fix a time in which the fine must be paid, would allow offenders the
chance to enter into a realistic payment plan at first instance, rather
than having to apply to the SDRO for time to pay after one or more

164. NSW Law Reform Commission Report 79 (1996) Sentencing at Chapter 3
165. Submission 10: UnitingCare.
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defaults with the burden of additional enforcement fees and
penalties.166

2.186 It has been suggested that requiring that the fine be paid at the
time of sentencing, unless special circumstances to the contrary are
shown, instead of courts following a universal practice of allowing 28
days to pay, could increase the percentage of completed fine payments.
This would encourage offenders with the means to pay to settle their
debt on the same day and while they are at court, rather than
deferring the problem and then overlooking or neglecting it.16”

166. Submission 4: Commission for Children and Young People; Submission 8:
NCOSS; Submission 15: Youth Advisory Council; Submission 16 PIAC:
Submission 21: CCLCG; Submission 27: Office of the Protective
Commissioner.

167. Challinger, D. (1985) “Payment of Fines” in Australian and New Zealand
Journal of Criminology, vol 18, pp95-108.
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Problems Identified regarding Payment Methods

Direct debit

2.187 The SDRO and courts do not currently have the facility to accept
periodic deductions from offenders’ pensions, unemployment benefits,
or other welfare payments (commonly known as Centrepay) even
though recipients of welfare payments are accustomed to using this
facility to pay their other bills.

2.188 There was general support in the submissions and consultations
for the establishment of a direct debit facility in this context. Broken
Hill Local Court for example, estimated that more than 95 percent of
people ask the court about the availability of direct debit to pay off
their fines.168

2.189 If Centrepay debits were available, for example in the minimum
$10 deduction which was generally accepted as reasonable, that could
reduce the incidence of default. It would have particular merit in
regional areas where offenders need to travel considerable distances to
make repayments, a difficulty that is increased if their licence is
suspended or cancelled.

2.190 Although Centrepay was originally designed to allow the easy
payment of utility bills, it has expanded to include the payments of
court fines in other jurisdictions.16°

2.191 It is understood that the SDRO will move to allow direct debit
payments of court fines and penalty notices in the very near future. It
would be helpful if its introduction was monitored to determine
whether it results in an improvement in the rate of payment and for
its potential impact on disadvantaged communities.

2.192 The Council notes that there are District Court Civil Claims
Court rules on garnishee orders that allow only a certain proportion of
an offender’s income to be deducted, and queries whether the
CentrePay scheme is intended to operate along the same lines.

168. In consultation, ACS officer Nichole Lihou, Broken Hill Local Court, 9
August 2006

169. Such as Queensland. See also McDonnell S & Westbury N ‘Banking on
Indigenous communities: Issues, options and Australian and international
best practice’ CAEPR Working Paper No 18/2002 Indigenous Economic
Policy Research Centre, ANU (www.online.anu.edu.au/caper).
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Registrar’s discretion to approve time to pay arrangements

2.193 The registrar of a local court has a general discretion to grant
further time to pay, or to direct payment by instalments.l’0 There is
however, no right of appeal from the registrar’s decision to grant or
refuse such an application,1’ and this has been the subject of criticism.

2.194 There are no readily available statistics in relation to the
incidence of time to pay arrangements or the level of compliance. While
registrars noted that they approve such payment plans on a regular
basis there appears to be a wide variation in the estimates provided by
the courts as to their use.

2.195 For example, Kempsey Local Court reported that time to pay
arrangements were entered into in 95 precent of matters, while
Lismore Local Court reported that such arrangements were made in
only 10 percent of cases where fines were imposed, and that the ‘bulk’
of fines imposed in the court are referred to the SDRO for enforcement
action - approximately 60 percent. Dubbo Local Court reported that
the ‘majority’ of fine offenders who received a fine entered into and
complied with time to pay arrangements.

2.196 There was some criticism of the Departmental practice of
remitting or reducing the minimum amount to be paid on the
application of the offender, which sometimes means that minimum
monthly repayments are reduced to as little as $1 a month due to the
offender’'s ‘special circumstances’. While acknowledging that these
arrangements generally relate to historical fines, it was observed that
this made the registrar’'s job in dealing with the applications ‘more
difficult’.172

2.197 On the other hand, some court staff saw it as sufficient to ensure
that an offender is committed to paying the fine in instalments even in
small amounts, although the view generally taken was that an
instalment of at least $10 per fortnight was appropriate, being seen as
a reasonable payment that most people can afford without incurring
great hardship.

2.198 Research undertaken by Chapman et al indicates that fines and
levies set at a level that the offender cannot pay within a reasonable
time, are much less likely to be paid. The Council considers that this
proposition, for which there was a degree of empirical support
following the increase in the penalty fixed for fare evasion, should be
generally accepted and taken into account by the courts.

170. Section 10 Fines Act 1999 NSW
171. Section 11(5) Fines Act 1999 NSW
172. In consultation, Lismore Local Court, 12 July 2006.
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2.199 Other research as well as experience in the private sector seems
to suggest that compliance rates are higher where there is a short time
frame for payment or where a significant amount is paid “up front”
with the remainder being scheduled over a limited number of payment
periods.

2.200 As noted above, the practical problem that arises in this respect,
is the absence of any consistent practice in ensuring that offenders are
sufficiently informed of their entitlement to seek time to pay
arrangements, and in encouraging them to do so0.173

2.201 In addition, the procedure involved can be complex in so far as
applicants are required to complete statutory declarations requiring
the disclosure of a significant amount of financial information which is
often beyond their capacity to provide. This may be the reason why a
large number of socio-economically disadvantaged offenders,
particularly Aboriginal offenders, do not contact the court or seek time
to pay arrangements when they cannot pay a fine.

2.202 It was noted the courts are trying to improve their service
delivery in this respect through initiatives such as Aboriginal Client
Specialists (ACS). This pilot program has been operational through the
Attorney Generals’ Department for almost nine years, but would
benefit from expansion to all courts in communities where there is a
significant Aboriginal population. It is not known at this stage whether
the involvement of Aboriginal Client Specialists in this area leads to
fines being paid either in full or in part, as there has been no
evaluation of the program undertaken to date.

173. In consultation, Dubbo Local Court, 7 August 2006 and Lismore Local
Court, 12 July 2006.
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Problems Identified regarding Collection Procedures

Inadequate and out of date contact information

2.203 The Attorney General's Department has advised that the large
proportion of outstanding court fines is, in part attributable to the
difficulty that courts face in locating debtors.174

2.204 There is a need to improve the provision of information from the
courts in order to maximise fine recovery.1’> In consultation, the SDRO
highlighted the poor quality of information which it receives from the
courts regarding the address of defendants and other contact
information.1’® The Council’s own consultations uniformly confirmed
that there is ‘very poor quality information kept in relation to
offenders dealt with by the courts.

2.205 Information that may be significantly out of date hampers the
fine enforcement and collection process and also wastes human
resources, including that of staff in the NSW Sheriff's Office, who are
expected to collect the outstanding fines or seize goods from offenders
yet have no current contact information.

2.206 The SDRO appears to have considerably more success in locating
people issued with penalty notices for parking and traffic notices
because the licence or registration number is generally recorded at the
time of the offence. The SDRO is then able to access RTA records to
locate the alleged offender.’”” This assistance is not available in
respect of offenders fined for street or similar misconduct offences,
many of whom are not able to provide any sufficient or reliable
identification.

2.207 The Council notes that identity issues stemming from incorrect
data matching between the RTA and SDRO has however, been a
significant and historic source of complaint.1’® While these issues are
said to have been resolved in more recent times, without reliable data
that can be cross-referenced between the courts or issuing agency and
the SDRO and the RTA, that assertion cannot be supported by
statistical findings.

2.208 It has been suggested that a significant proportion of defaulters
for court-imposed fines are absent defendants, for whom the court may
have outdated or no contact information.

174. Written communication, Attorney Generals’ Department 15 August 2006.

175. Submission 11: Office of State Revenue.

176. In consultation, Fine Enforcement Branch, 28 July 2006.

177. Written communication, Attorney Generals’ Department 15 August 2006.

178. Submission 54: Community Relations Division, Attorney General's
Department.
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2.209 Likewise, a significant proportion of defendants are homeless or
itinerant, and as such are less likely to maintain regular contact with
government agencies such as the RTA or the courts.

2.210 However, while it is likely that absent or itinerant defendants
are more likely to fail to meet their debt obligations, this cannot
conclusively be determined since neither the courts or the SDRO were
able to provide the Council with a fine defaulter profile.

2.211 The Council is currently working with BOCSAR to further refine
this data, to determine whether repeat offenders are accounting for the
bulk of this default, and whether a particular ‘fine defaulter profile’
can be determined.

Reminder letters

2.212 The Council has found that there is considerable disparity in the
collection practices of local courts in relation to reminder letters. For
example, some courts routinely sent offenders letters reminding them
of their outstanding fines, and urging immediate payment. Others
however, never sent such reminders. At least one court indicated that
although reminder letters were sent out, there was little point as false
addresses and inaccurate court data result in staggering proportions of
undeliverable mail 17®

2.213 In the absence of court statistics the Council has been unable to
determine whether the issuing of reminder letters is a successful
strategy in minimising default. It is noted however that research
indicates that court-based default can be reduced if reminder letters
are sent to recalcitrant offenders; that abandonment of the practice
compounds fines collection problems; and that reminder letters have
advantages over means summons (or warrants) as an initial fine
enforcement step.180

Rationalisation and centralisation

2.214 Both magistrates and court staff expressed concern that the
rationalisation and centralisation of local court houses and counter
facilities works against the successful enforcement of outstanding
fines.

2.215 While centralisation of courts into fewer but Ilarger
administrative units has economic advantages, the process was said to

179. In consultation, , Lismore Local Court, 12 July 2006.

180. See Raine & Mackie ‘Financial Penalties: Who Pays, Who Doesn't and Why
Not? The Howard Journal of Criminal Justice Volume 43 Page 518- 538,
December 2004. See too Lewis, Donald E ‘A Linear model of fine enforcement
with application to England and Wales’ Journal of Quantitative Criminology,
Vol 4 No 1 1988.
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reduce the scope for the exercise of discretion and professional
judgment, and to diminish the kind of front-line intelligence that
might otherwise be useful to determine why people default, and to
distinguish between a wilful evader and an the erratic payer who
nonetheless is actually making an effort to repay the fine in difficult
circumstances.

2.216 Some geographically isolated courts also saw advantages in
deferring the referral of outstanding matters to the SDRO, for similar
reasons, so as to allow them to maintain contact with the offender and
encourage payment.

Inability to access other court data (in some instances)

2.217 There are two distinct data collection systems operating in the
177 local courts throughout NSW. Approximately 60 courts use the
General Local Courts (GLC) system. The remaining courts operate
under the old Penalty Enforcement System (PES). The GLC and PES
systems are not compatible and do not allow for cross interrogation.

2.218 This can cause practical problems for the fine collection process.
For example, although they are neighbouring courts, which share
registry staff and have clients in common, Broken Hill and Wilcannia
have different computer systems. Broken Hill operates under the GLC
system, Wilcannia under the PES database. Neither court can access
the computer records of the other to determine amounts outstanding so
as to inform a defendant how much remains due on his or her fine
debt. This has led to intense frustration among staff and clients, and
has acted as a disincentive for those attempting to ‘do the right thing’
and pay off their fines promptly. As a consequence both courts exhibit
lengthy delays in recouping monies and serial default.

2.219 The difficulty posed by part-time courts was also seen as
contributing to the problem of non-payment of fines, particularly in
those instances where Centrelink pay day does not coincide with the
court's designated operating day or days.

Inability to pay SDRO fines at the court

2.220 SDRO debts (either court-fines that have progressed to the
SDRO for enforcement or unpaid penalty notices issued by various
agencies) cannot be paid at local courts. Instead these fines must be
paid by cheque at the local post office or at other authorised facilities.
Even the Sheriff must exchange money collected from defaulters for a
cheque at court, and then pay the cheque to the SDRO via a post office.

2.221 This becomes a problem when someone has multiple fines and
attempts to pay both at the one time — invariably, the court’s inability
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to accept SDRO payments means that the offender elects just to pay
that debt, delaying the court payment ‘for another day’.181

2.222 Privacy concerns regarding shared SDRO and court databases
can present a barrier to permitting debt to be paid at the one location —

regardless of its origin.’®2 Nonetheless this is an issue that would seem
worth exploring further.

181. In consultation, MRRC Welfare staff, 15 August 2006.
182. In consultation, Broken Hill Local Court, 9 August 2006.
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Defendants dealt with in their absence

2.223 According to the NSW Bureau of Crime Statistics and Research,
17.6 percent of convictions in the local court in 2005 were imposed ex
parte.183 Of the 43,289 people who failed to appear in 2005, 62.7
percent (or 27,156) received a fine.184

Available penalties

2.224 Section 25 of the Crimes (Sentencing Procedure) Act 1999
provides that the local court must not make any of the following orders
in the absence of the offender:

(a) an order imposing a sentence of imprisonment,
(b) a periodic detention order,

(c) a home detention order,

(d) a community service order,

(e) an order that provides for the offender to enter into a good
behaviour bond,

() a non-association order or place restriction order,
(g) an intervention program order.

2.225 As a result, the most likely penalty that a local court will impose
in the offender’s absence is a fine.185 In the alternative, the matter may
be adjourned or a warrant issued to bring the offender before the court
for sentencing on another date. The warrant power is rarely utilised
and given the pressure on courts to reduce long waiting lists, it is
uncommon for an adjournment to be given, at least for relatively
trivial offences.

Court procedures

2.226 Where a person is convicted in their absence and a fine impose